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NEW TAX BURDENS ON TRIBAL SELF- 
DETERMINATION 


THURSDAY, JUNE 14, 2012 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:15 p.m. in room 
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. DANIEL K. AKAKA, 

U.S. SENATOR FROM HAWAII 

The Chairman. The Committee will come to order. 

We say aloha to all of you and welcome to this hearing on New 
Tax Burdens on Tribal Determination. 

Federal Indian policy is rooted in the United States Constitution, 
in its treaties and its Federal statutes, and in these documents and 
in administrative actions the Federal Government has always ac- 
knowledged the unique status of Indian tribes on government-to- 
government basis. We can all agree that Indian tribes and Indian 
people have given much to this Country, in land, in every war since 
the inception of this Country, and in culture. Tribes have never 
been opposed to contributing to the well-being of the Country or 
doing their fair share, so long as the unique status of sovereigns 
is acknowledge. 

Today we are holding a hearing on taxation of Tribal govern- 
ments and individual Tribal members to ensure that the govern- 
ment-to-government relationship is upheld by every branch of the 
Government. 

During this Congress, the Committee has heard from many 
tribes that are concerned with recent efforts by the Internal Rev- 
enue Service to tax important Tribal governmental benefits pro- 
vided for the general welfare of their citizens, a cultural practice 
at the core of Tribal identity. Today tribes provide a wide range of 
these programs, including funeral assistance, elder care, education 
assistance, and many of the social services. 

The ability of tribes to provide for the general welfare of their 
citizens is truly critical to the self-determination of Tribal govern- 
ments. This is especially important given that one out of every four 
Native people in the U.S. lives in poverty. 

Where the Federal Government has fallen behind in its trust re- 
sponsibility to tribes, tribes have done their best to fill in the gaps. 
This Committee has spoken in strong support of the efforts of the 
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Department of the Interior to settle longstanding trust suits. How- 
ever, we have heard from tribes who are concerned that distribu- 
tion of those trust settlements to Tribal members may now be sub- 
ject to taxation, in sharp contrast to prior policy and Federal stat- 
ute. 

Tribes have raised these concerns during consultations with the 
Treasury Department and the Internal Revenue Service. I am look- 
ing forward to a productive discussion on this issue and welcome 
any recommendations on moving forward in a positive way. 

The Office of Indian Tribal Governments within the Internal 
Revenue Service was created to enhance the relationship between 
the IRS and Tribal governments. You can see the mission state- 
ment of that office displayed here before you today. It is this side. 

Today we will hear from the Treasury and the IRS regarding 
their efforts and to hear about their recent consultations. We will 
also hear from Tribal leaders who have been directly impacted by 
IRS policies and from national organizations who have been in- 
volved in the Tribal tax initiatives. 

The record for this hearing will remain open for two weeks from 
today for comments from all parties. 

Senator Barrasso, as the Vice Chairman, will now present his 
opening statement. 

STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM WYOMING 

Senator Barrasso. Thank you very much, Mr. Chairman. As you 
advised, I took a look at the mission of the IRS Office of Tribal 
Government, and you see the words partnership, opportunities, re- 
spectfully, cooperatively, and that is what we are talking about 
with self-determination here, Mr. Chairman. So I want to thank 
you for holding the hearing. I am going to keep my opening state- 
ment brief so we can proceed to the witnesses. 

Last December, the Committee received testimony from Indian 
tribes about the effects of taxation on Indian reservations, and then 
on May 15th of this year the Finance Committee held a hearing in 
which it addressed, in part, the Tribal taxation issue. So this hear- 
ing, I think, hopefully, will build, as you have said, upon past hear- 
ings, and to that end we will hear from tribes on how recent IRS 
actions have affected their communities. We will also hear from the 
Department of Treasury and the Internal Revenue Service on these 
and other proposed actions for Indian Country. 

So I welcome the witnesses, look forward to the testimony, and 
thank you, Mr. Chairman, for your leadership. 

The Chairman. Thank you very much, Mr. Vice Chairman. 

Senator Tim Johnson, your opening statement, please. 

STATEMENT OF HON. TIM JOHNSON, 

U.S. SENATOR FROM SOUTH DAKOTA 

Senator Johnson. Good afternoon. Thank you, Mr. Chairman, for 
holding this hearing. I first would like to welcome Mr. Klein from 
our second panel. Welcome, Mr. Klein. I wanted to take time to 
thank you for all your work with my staff at the Banking Com- 
mittee. 
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I would also like to give a special welcome to a good friend, Presi- 
dent Steele, from the Oglala Sioux tribe, for his attendance and 
testimony today. Welcome, President Steele. It is good to see you. 

As you know, Mr. Chairman, this issue has significant effects on 
the tribes and Tribal members of my home State. In South Dakota, 
we have nine Indian tribes. Unfortunately, some of these tribes are 
located in the poorest counties in the entire U.S. Many of the fami- 
lies on these reservations do not have steady incomes and, from 
time to time, require assistance from our Tribal governments, from 
heating assistance to burial assistance, to pow wow prizes, our 
Tribal members rely heavily on their governments. 

While I understand that the Internal Revenue Service has a mis- 
sion and there should always be accountability for Federal funds, 
we should not be focusing attention on the Nation’s poorest individ- 
uals. Rather, we should be using our treaty and trust responsibility 
to look for ways to assist our tribes to become more self-sustaining 
and to provide them the tools to determine their own path forward. 

I look forward to the testimony today and it is my hope that we 
can find some solutions today to alleviate the burden put on our 
poor tribes and Tribal members. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much. Senator Johnson. 

Senator Tom Udall, your opening statement. 

STATEMENT OF HON. TOM UDALL, 

U.S. SENATOR FROM NEW MEXICO 

Senator Udall. Thank you, Mr. Chairman, very much, and 
thanks to co-member Senator Barrasso for moving forward with 
this very important hearing. Our discussion today regarding the 
general welfare exclusion application to Tribal government pro- 
grams is an important one as we work to improve economic condi- 
tions in Indian Country. 

The title of the hearing is very formal, but the problem we are 
here to discuss goes to the very heart of Tribal self-government and 
self-determination. The Federal Government and all of its arms 
must interact with the tribes as the sovereign nations that they 
are, and with all of the respect that that implies. I am especially 
concerned that Tribal programs to improve housing conditions, pro- 
vide training and educational opportunities, and to preserve tradi- 
tional customs could be viewed as a way to skirt taxation of per 
capita payments. 

Working through the application of tax law is never an easy 
thing, but I hope that our efforts today will help make the process 
easier to navigate for tribes and ensure that all parties are working 
together effectively. 

Look forward to hearing the testimony of the witnesses and, Mr. 
Chairman, thank you once again for focusing on this issue. 

The Chairman. Thank you very much. Senator Udall. 

With that, I welcome our witnesses. I appreciate that you have 
all traveled to be here with us today and look forward to hearing 
your testimony on this very important matter. 

I ask that you limit your testimony to five minutes. Your full 
written testimony will be included in the record. 
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Serving on our first panel is The Honorable John Yellow Bird 
Steele, who is President of Oglala Sioux Tribe in Pine Ridge, South 
Dakota; and the Honorable Athena Sanchey-Yallup, Secretary of 
the Tribal Council for the Confederated Tribes and Bands of the 
Yakama Nation in Toppenish, Washington. 

President Steele, will you please proceed with your testimony? 

STATEMENT OF HON. JOHN YELLOW BIRD STEELE, 
PRESIDENT, OGLALA SIOUX TRIBE 

Mr. Steele. I thank you. Senator Akaka, Senator Barrasso, the 
other members of the Committee. 

I have supplied you with a written testimony, and I would say 
that on the back of this written testimony I supplied a resolution 
from what is called the Great Plains Tribal Chairmen’s Association, 
and the Great Plains Tribal Chairmen’s Association, of which I am 
the Vice President, Great Plains Tribal Chairmen’s Association 
calls upon the United States to seek legislation to correct the Inter- 
nal Revenue and the Treasury’s efforts right now. So that is where 
I will be coming from, is asking yourselves to possibly do legislation 
for us to straighten this out. 

From the Oglala Sioux tribe, one of my Tribal presidents tells me 
that an IRS person went to his reservation, and when he told him 
he had a treaty, he told him he can read his treaty in prison. These 
field people need to be more educated. They represent the United 
States Government. 

Now, I think to myself, these immigrants come over from across 
the sea to get away from King George’s tax and his, what were 
those prisons he had over there, debtor’s prisons, and they come 
here and want to put a Tribal leader in their debtor’s prison; what 
they were getting away from overseas to come over here to this 
great land? It sounds a little crazy to me. That is what he said to 
that Tribal president. 

And to you. Senators, honorable Senators, I do not blame you, 
but we pay every tax there is to pay of the Federal Government 
from our reservation except for the land tax, which the Federal 
Government holds in trust for us. We don’t mind paying your taxes; 
it means we are getting money from somewhere. But we would pay 
more taxes if you were to give back the stolen lands of the sacred 
Black Hills that the United States Government unilaterally stole in 
1877, and confirmed in 1980 by the United States Supreme Court. 
We would pay the Government more taxes if you give back that 
land you stole. 

But as it is now, on the reservations in South Dakota, we num- 
ber number one, number two, number three, number seven, poorest 
in the whole United States in the 2010 census. Everybody sitting 
in this room does not or cannot empathize with an individual living 
on Pine Ridge. Where is your next meal coming from? How do you 
get some gas money to take baby to the hospital because he has 
an earache? Mother has cancer; she needs to get to an appointment 
in Rapid City. Father-in-law died. To give him a traditional wake, 
like our ancestors did, it costs money now. There is Federal law 
saying you have to be embalmed, put six feet under; and they usu- 
ally stay up with the body for anywhere from two to three nights. 
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Go to the tribe, get help for gas money. Go to the Tribe to get 
help for the funeral. That funeral, it has run the Tribal government 
quite a bit of money here, just this year, to the tune of over 
$400,000; about $3,200 per individual funeral. If we give a 1099 for 
that, can you imagine, next year, IRS coming to that person and 
saying you owe us $1,000? Where is that individual going to get 
$1,000 when he can’t get enough gas money to go to the hospital 
with his young one? 

Senators, my daughter raised four children with no running 
water, with the freezing weather, two-inch walls on a trailer that 
was donated because some State upgraded their codes and they do- 
nated it to us free. 

IRS is sitting out there waiting to tax, and they are making the 
Tribe the middleman with giving a 1099 to those individuals. They 
do not understand that we have a treaty with the United States 
Government that was ratified by two-thirds of the Senate, that 
falls under the Constitution of the United States, Article VI, su- 
preme law of the land. We are very proud of our sovereignty. Con- 
trary to Hicks vs. Nevada, the Supreme Court of the State of South 
Dakota says State police cannot go onto reservations. I have an 
order from FCC saying we have regulatory authority over the air- 
waves over Pine Ridge. We own all the taxes there. 

IRS come in to do this, treating us like an organization; doesn’t 
recognize our sovereignty; taking a big chip off of our sovereignty; 
ordering us to help them tax our own Tribal members who can’t 
afford it. This, Senators, is unconscionable. Maybe our treaties are 
old. Maybe the Constitution is old. They don’t want to recognize 
our self-determination, our sovereignty; a sovereign within a sov- 
ereign. 

The Chairman. President Steele, will you please summarize your 
statement? 

Mr. Steele. I have spoken. I will answer questions. Thank you. 

[The prepared statement of Mr. Steele follows:] 



6 


Prepared Statement of Hon. John Yellow Bird Steele, President, Oglala 

Sioux Tribe 


Good Afternoon, Mr. Chairman and Members of the Committee. Thank you for 
holding this hearing. The question of IRS aetivities in Indian Country is important because the 
IRS has been burdening Indian tribes and tribal government efforts to foster a healthy 
community and a livable homeland on our reservations. 

My name is John Ycllowbird Steele. I am the President of the Oglala Sioux Tribe, and I 
submit this testimony on behalf of my people. In our history, our people were a free and 
prosperous indigenous nation. We were self-governing, with a very democratic system of 
villages or tiyospayes, who chose our chiefs based upon merit and achievement. Our people 
arc one of the Seven Council Fires, Oceli Sakowin. We held a vast territory from 
southeast Minnesota and Iowa through North and South Dakota, Nebraska, Kansas, and 
Colorado to Wyoming and Montana. 

Through our treaties with the United States, we preserved our right to self- 
government and Federal law protects our original rights to self-government. In the 1815 
Treaty with the Teton, for example, the United States pledged "peace and friendship" and its 
"protection" to our people. In the 1825 Treaty with the Oglala, the United States sought to 
reaffirm our friendship and establish trade regulations. The Supreme Court has said, "The 
power to tax is the power to destroy." But in regard to our treaties, the Court has said 
protection docs not imply destruction. Therefore, in keeping with the treaties, the IRS must 
not tax our essential governmental functions and the government programs and services that 
we, as a government, provide to our tribal citizens to try to make our “permanent homeland” a 
decent place to live. 

Oglala Lakola History and Traditions 

Our Nation or Oyate always provided for all of our people through sharing and 
generosity. For example, if a man died and left his wife a widow with orphan children. 
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his brother would take in the ftmily and care for them. If ho needed help, the whole 
community would help them. If tribal elders needed food or aid, the young people would 
help them. That is our tradition— wc cate for all of our people. As our great leader Crazy 
Horse said, "We preferred our own way of living, and wc were no expense to the 
government." 

Our outlook is not so different from the rest of America. When President Bush and 
Senator Kennedy reached an agreement on Education, Congress enacted a law that says, "No 
child loft behind." Among our Lakota people, wh«j we pass laws to better onr community, we 
say, "No one left behind," 

Historically, tlie United Stales visited many injustices upon our people, In 1854, when a 
stray cow left behind by Monnon settlers on the road to Utah was found by a Moicoi^ou Lakota 
man, named High Forehead, travelling from the North, he brought it to his relatives among the 
Sicangn Lakota. They ate it for dinner. The next day, a U.S. Army platoon led by Lieutenant 
Grattan came to the lakota camp and conlronled Chief Cenquering Bear, demanding suiiendcr 
of tlic man. The Chief explained that High Forehead had travelled on, but Chief Conquering 
Bear then offered three horses to replace the cow. Lt, Grattan and his men opened fire, killing 
the Chief. The Chiefs people defended themselves and killed Grattan and his 1(3 men. The 
next year. President Pierce sent General Harney and 600 men on a punitive expedition to punish 
our people for defending □uisd\'cs. At die Battle of Ash Hollow, Harney and ids men surrounded r 
sleeping village witli cavahy and cannons and killed 86 of our men, women and children, who had 
notliing to do with the Grattan Affair. 

In 1866, the United Stales sent out a treaty delegation to Fort Laramie to negotiatoa 
peace treaty, but while tlie treaty delegation was meetii^ with the cbicft, the Army came with a 
column ofmcii, horses and cannons to build ftitts in oiir Powder River Country. Chief Red 
Cloud said, "The Great Father sends us presents and wants us to sell him the road," Red Cloud 
said, "But the White Chief goes with soldiei® to steal the road before the Indians say yes orno.” 
That began Red Cloud's War to save the Powder River Country, and in the end, the United 
States abandoned its forts and sent out a treaty delegation. 

In our Sioux Nation Tre^y ofl86S,westernSouth Dakota including th c Blade Hills was 
recognized as our pennanent homeland, wc reserved 44 million acres in Nebraska, Wyoming and 
Montana as "uiiceded Indian territory," and we also rcsewed our hunting grounds in Nebraska 
and Kunsas. Under the 1868 Treaty, the United States recognized cur nri^nal rights to self- 
government. 

In Ex Parle Crow Dog, 109 UB. 556 (1883), the Supreme Court hdd that the United 
States did not have authority to tty Crow Dog for the murder ofSpotted Tail, a well recognized 
Sicangu Lakota Chief, because the treaty reserved crimes by ooe Indian agdnst another to the 
tribal justice system. The Supreme Court explained: 

The pledge to secure to these people, with whom the United States was 

contracting as a distinct political body, an orderly government, by appropriate 
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le^slntion thereafter to 'be frumed and enacted, necessarily implies, having regard 
to all the circumstances allending the Irans action, that among the arts of civilized 
life, which it was the very purpose of ali these arrangements to introduce and 
naturalize among them, was the highest and hest of all, — that of self-government, 
tlie reguiation by themselves of their own domestic affairs, the maintcaiance of 
order and peace among their own members by the admiuisttalion of their otm 
laws and customs. 

Yet, the United Slates violated the treaty, fust a few years after Ihe treaty was signed. 
General Slicnnan scot out litc Custer expedition to search Ibr geld in the Black Hi Us. Later, he 
ordered us to leave our lands, which were piotecled under the 1868 Treaty. 'When our people 
stood by our rights. President Grant sent out Custer, Crook and Tarry with separate armed 
columns, leading to the B attic of the Rosebud and the Battle of the Little Big Horn. After we 
won the battles, the United Stales sent out more armies and our people were liuntod in our own 
lands. Wc still have relatives who are war refugees in Canada. 

We knew the value of the Black Hills, our sacred place and the Center of the Lakota 
Universe. The gold mine turned out to be the largest and most productive in tJic Wescem 
Hemisphere, witli billions of dollars in gold mined. The theft of the gold mine and millions of 
acres of land left our people in poverty. As an elder. Chief Red Cloud reflected that the U.S. 
aovcmnieiit "made us many promises, but they only kept one. They promised to take our land 
and they took it." 

We suffer many hardships to remain together as our Oglala Latoltt Nation. Shannon 
County on our Pine Ridge Reservation is the 3"* pooresl county in America, measured by per 
capita income. Ovcr47%ofour people live helow the p overty lino. Our Lakota celad ves on the 
Cheyenne River Sioux Reservation in Ziebach County, South Dakota live in die peorest county 
in America. Our Lakota relatives on the Rosebud Sioux Reservation in Todd County, South 
Dakota live in Ihe 2"'* poorest county in America. 'Wlieii our Lakota and Dakota reialives on the 
Standing Rock Sioux Reservation counties arc counted, 5 of the 10 poorest counties in America 
are located on our Sioux Reservations tliat were originally part of the Great Sioux Nation under 
the 1868 Treaty. 

In our treaties, we ceded millions of acres of land to the United States in exchange for 
treaty promises, education, iicalth care, housing, and economic development. The basic pledge is 
that the United States would help us make our permanent homes ou the reser^'attons to be livable 
homes. Yet, tliosc treaty promises have not been fulfillod. 

Chief Rod Cloud said, "I am poor ... but I am the Chief of a Nation. We do not want 
riches hut we do want to train our children righL Riches would do us no good. We could not take 
them with us to the other svorld." Today, althcugh our people are poor, wc ate proud and wc 
stand on out Treaties. We call upon the Ltoiied Staicstorespect our Treaties, as part of the Supreme 
Law of the Land. 

In short, the 1868 Treaty sets apart oiir land for our "a'bsoiuto and undisturbed usst' ts a 
permanent home and recognizes our right to self-go verament. Under fix Jrrxre Crow Dog 
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(JS83). our ircalies reserve "(ho highest anti besl rorni of government" to ow people, self- 
govemmetii. Today, we rely on our original sovereign autlrariiy lo provide for our people as a 
Native Nation. 

Under Fedwal law, there is no repeal of a prior law by implicaion. Our treaties are the 
Federal laws that deal most specifically with our people. When the United States Congress 
passes a general law that would interfere with our treaties if the laws were not harmonized, those 
laws must be read together witli our treaties to preserve our rights to self-government. 

Since the United States has not fully upheld its treaty obligations to assist our people with 
education, health care and other government services, we, ns n tribal government, must do 
everyUiing wc can to belter onr tribal comimmily. The TRS violates our treaties when it seeks to 
to the basic government services that our tribal government provides to our citizens. 

fJRS Interference with Tribal Self-Govertitttent 

Indian tribes are sovereign govcmmeiUs that pro-date the fonnation of the United Stales. 
Indian tribes are the original American democracies. Our right to sdf-dctErminalion as 
indigciiaus peoples must be protected under intcmatioiml human rights laws, and indeed, the 
Constitution of llic United States recognizes die oridnal and continuing status of Indian tribes as 
indigenous sovereigns, implicitly and explicitly. 

The Apportionment Clause e.xcludcs ''ludlans not toed" from Apportiomnenl of 
Congress and from the per capita taxation originally levied by the slates to fltnd the United Slates 
government in its formative period. Our people were originally not toed by the states or the 
United States because they were citizens of our own tribal nations. Aflcr almost a century of 
treaty-making and more tlian 370 treaties, the 14lh Amendment affirmed the Constitution's 
original piovisionsr first, by treating tribal members as citizens of Indian nations, not the 
United States, in the Citizenship Clause and second, by rcafimning the status of "Indians not 
taxed” in the Apportionment Clause (which was amended to do away with the constitutional 
relerencc to slavery). 

The H* Amendmerrt's Citizenship Clause provides; "All persotis horn or naturalized in 
the United States, and subject to the ynrisr/icrro« thereof, are citizens of the United States and 
of the State wherein they reside, ” In Elk i^. Wilkins, 1 12 U.S. 94 (18S4), the Supreme Court 
held that lire Citizenship Clause did not automatically make tribal citizens become U.S. citizens. 
The Court explained; 

' The Coastittitioii o f ifco Uniicd Slates iceoenizcs ladatittincsassoiisrsigns, with authority lo e iiior into Treaiies 
and conduct iatentational Tclations in liio Treaty Clausa. By the authonty of the SupreiitacyClatise, our Sioux ^ 
Nation Treaties am part of ''Supreme Law of the Land." The Appomonmeiit C]8use cxclndfiS Tndians not taxed, 
flom taxation and apportionment of Congress, 

' ''Seiialac Jacob Hotvard of Ohio, the aulioi of the Citizeaship Clause, defended the now language agabisl the 
charge that it tvoiild matte IniHans citizens of the United Stoics. Howard assured atroptios dial Indians 'bom within 
the limits oftheUnlledStates,andwhomatntaintheii tn’hal relaiions, areaat,uilhesctiseorttiisamendtncnI, bom 
sabjoetto ihejurisdietioBof the United Slates.’ Senator Lyman Trumbull, Clmirmau of the Senate Judidary 
Camndltcc, supported Howard, coutending that 'subject to the juiisdiction thereof meant dot owin| allegiaEco to 
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Under fheconsdhition the United Ststes, as adginayy esteb fished, “Indians lltrf 
taxed" were excluded from thepetsons acooidiiiS to whose numbers 
mptessnKttives »ad dtrecl taxes weie apportioasd tmasg the arivccal stsSss; tesd 
congress had sJtd ffitrsetsed the powr to regulsts centJXteace with the htdissK 
tribes, sad the mwnhers tfeseat -wiwdjec wSdiin or wSaaS J5»e barswdsriiK of one 
of Ste SKKS of the Union. The Indias tribes, tseh^wdfeLfs Ssotssrotodai Snsils of 
the i^ted StEtes, were not, stdeSy spe^ong, fcnsjga stress: I®!. were flisen 

aatious, diatined peiitioal commuidtiis,, with ■whota die United States mighi arid 
habitually did deal, as they thought 5t. either 'fhrough treaties made by the 
president: sntl senate, or through acts of congress in the ordinary fonns of 
Ji^slation. The mernhers of those tribes owed iinniediate alle^ance to Ibsir 
several tribes, aitd were not part of the people ofdteUmtBdSlates. Theywareiii a 
dependent condition, a stela afpimilags, rcsomhling that of a word to Ids 
^ardisiv tomans and thek prr^er^, exempt from taxatiss by tresty <x Stohito of 
ft® UtBted Scatoi, could not ha lassd ^ ssty stsde. Q&siis^ atts ■cd! emt^iss tKd 
iSH apply to hsdiaw, unfess so esgrtassed S3 fo Ctesrsy stasifes an roKafioo to 
iocaude ihtea..,. tavUans ham 'wdStin the tcRilssrtai IbniU of the United Statist, 
jrtcmlsers end owing immediste alfcgtanei; to, one ofrite hidian tribes, (an 

alien thougii depend ent power,) although in it goographical sense horn ht the 
United Slatot, sre po mare “fjOTn in the UnW Rt^es and subject to the 
jurisdiction IhotCOC within tlie meaning of the riwt section of the fourteenth 
ameudmaiL thifil tils cJsildfes of subjects of any Rjreigo goveraiiysit bam wiiliht 
the domain of that jpvemmeBl, or the children bom vritMn the United States, of 
amtesadOfs 0? odtor pahiio Bumatets of fcitap Batiois. Itis riew is osa^mred 
by the sssood seoftou of (he SirKteeaSh anrct^taeBt. tshttds provides that 
^is^ssmis&^ss shall he s^tartioaBd ataag the savera! setardfe^ to ftrt^ 

tespeclivs numbers, corsnring the 'whole numbK: ofpersorK in eaoh slatcv 
extriadias Sadi stiss cot raxed „ Isdans not taxed am still emladcd kraa She 
count, for kte rsason that they arc not citixWB, 

Ttic United States has, since tire first tliyu pf flw Republic, recognized Indian tribes as 
native nations, under treaty protection. See Artides cfCenJedsretion Art. VI (1781 )5 Treaty 
with the Dei aware Nariutr, 177S, As a result, Jndiaittrthcs sta rccojjcized as gowanniccts, not 
teable anthies seder the Intsmal Revenue Code. See^Mesatlmf Apache Tribe v. yoiia!^ 4H 
U.SL S45 (1 S73V The Tr^tal Qovemmeja Tax Stntus Aci, 26 U.S.C. see. 7S?i , is h Klledloft 
cf our geyemmsri stahtre 

.^thou^htdiat! tribes wsaretusmsde citiwits by ftte 1 4® Amsncbseofsi fSti'ji^st# 
Clause, Coi^sss .acted tariy in thcTG^OcntUny to eopferehizffl^ih; on ATnadosB hi 

1 924, under tho hid jap CiliiMnship Act, non-dtisten Indinns were made U.S. citizens ; 


soibady cLsc. . .subj «t to tlis complete jurisdi :tion stUniled SloKS.' (ndiadS, lie cumluded, ivcra act 'scbjcet 
to file jerisdiKiOB' of Sb? Utdted SlJics beceoK Ikcjr swai *8eri*"bi— e'«ai ifonlypaitiel aUr!pi»i'.!lU'‘~W ibcir 
tribes. Thus, tvio rein^nwot! wore «t for Wniled States cMratshp; bam or a a haalteed in U» Unilef A^teioa ecd 
adiieci to its jaiisdtrfen." S EtSet, Di^ntug CiHims: Cang^ Ca(Sea.«/ljX earf the Aft!>a>tg of r5ef<Kirt?e/V4 
.dstewCsotfOVh, n.sen). 
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That aKnoit citizen Indians born vtithm the territorial limits of the Untied 

States be, and ih^ are hereby, declared to he citizens of the United States.' 

Provided That the granting of sudt citizenship shall not in any manner impair 

or otherwise affect the right of any Tndian to tribal or other property . " 

Act of June 2, 1924, Public Law 6S-175. The Indian Citizenship Act was not intended to disturb 
tribal citizenship or the rights of individual Indians to tribal properly or lands. Tlie IRS should 
therofa re recognize that the Indian Citizenship Act exempts tribal government bcncfils to tribal 
members front taxalion. 

Accordingly, the Supreme Court has held that individual Indian income that is derived 
from trust lands is not sidrjcct to income taxation. See Squire v. Capoeman, 351 U.S. 1 (195fi), 
Taken tegother, the Constitution, treaties, and statutes orihc United States malce clear that our 
tribal citizens should not be taxed by the Federal Government, our Trustee, based upon tribal 
government programs or services derived fiom tribal irust property, designed to promote the general 
welfiire of tribal citizens, or designed to make our reservations livable as "permanont homes." 

In its regulations, the IRS explains thatinfividua! Indians, tliough generally subjeot to 
Federal income taxation, should not be taxed upon: 

22,41.1, fi (10-14-2011) Nontaxable Income of Tribal Members 

1 .) Tlie rollowlng items are spedficaliy excluded from the taxable income of individual 
Iribal members; 

Income directly derived by the bidian allottee from restricted allotted land that is 
held in trust by the United States Govcniment, 

Income derived from a fishing rights-related activity that is exempt under IRC 
section 7873, 

Income tliat is exempt under treaty or statute, and 

Income received from land claim settlements andjudgmenls pursuant to 25 
U.S.C. 1407. 

Wc believe that the IRS has recognized Ihe right principle— Federal tax laws are not 
intended to interfere with tribal self-government or treaty rights. Yet, the IRS does not 
apparently understand that tribal govcniinEnt programs and services are the essence of tribal sclf- 
govemment boeau.se tribal self-government is only realized through tribal government action on 
behalf of its citizens. 

Because of this feilurc of vision, the IRS has become a menacing, interfering and 
Dvenvheimiug bureaucracy in Indian Country. The BIS apparently has an unspoken plan to audit 
cacti and every Indian tribe in the country in a harassing manner that negates Indian savcrcignly 
and interferes with our relationship with our iribal members. Will any tribal member want to 
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work with tribal government when the IRS hands them a lax bill any time they receive 
eovemment services or participate in government progrnms? 

The IRS lias sent an incredibly butdensome audit form loourOglalaSiouxtribal 
eovemment, which seeks records of 

• Payments to employees. Council Members, tribal raembere, including expense 
rBimbuTscmenl, dislribulions fiom gaming revenue, fiinge benefits, bonuses, end 
acecunlublc plan documentation. 

» Petty Cash records. 

• Gifts and loans to tribal members and/or employees with related documents. 

• Health care, educational boncOts, legal adviee/representntion, utility assistance, housing 
assistance, recreational activities provided on behalf of tribal membere and employees. 

• Pow-wow prbns and related tribal contest prizes. 

• All bank records, credit card statements, cxijcnsc receipts, and tribal government program 
plans. 

This is what we would call a fishing expedition. Tliere is nothing that says that the Oglala 
Sionx Tribe has not complied witli the IRS, but the lES is imposing a burden, a Ircmcndons 
burden, on us. That adminislrutive burden interferes witli our self-governance. 

In 2009, just as Congress was prep aring to pass thcObamaHcaltliCarePian.the IRS was 
seeking to tax health care benefits provided by tribal governments to tribal members. Federal 
employee benefits were not taxed. Veteran's bsuefits were not taxed. The Indian Health Service 
programs were not taxed. Federal prisonePs health care benefits were not taxed. State employee 
health care benefits were not taxed. Stale citizen's health care benefits were not taxed. Medicare, 
Medicaid, and children's healUi cate benefits were not taxed. Yet, the IRS wanted to lax tribal 
government health care. Congress rejected that, enacting a law that says the IRS may not tax 
health care benefits, insurance, or care provided by tribal goveramonis to tribal members and their 
dependents. 

The IRS explains tlie meaning of Section 1 39(d) of the Patient Protection and Affordable 
Health Cara Act: 

Section 139D provides, in general, that gross income does not include the value of any 
qualified Indian healtll care benefit. Setstion 139D defines the term "qualified Indian 
health carebonofif ' to mean; 
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• any health service or b enofit prov iOed o r poichased, directly or indirectly, by the 
Indian Hfiailli Service (IHS) through a grant to, or contract or compact with, an 
Ind&m tribe or tribal organization, or llirongli a third-party program funded by tlic 
IHS; 

• medical care provided or purdiased by, or amounts to TCimburse for medical 
care provided by, an Indian tribe or tribal arganb.ation for, or to, c member of 
an Indian tribe, incUiding a spouse or dependent of the member; 

• coverage under accident or health insurance (or an airangcincnt having the 
effect of accident or health insurance), or an accident or health plan, 
provided by an Indian tribe or tribal organization for medical cane to a member 
of an Indian tribe, including a sporrse or dependent of the member; and 

• anyothcrmedical care p rovided by an Indi an trib c or tribal organization that 
supplements, replaces, or substitutes fbr a program or service relating to 
medical care provided by the Federal government to Indian tribes or their 
members. 

■'Frequently Asked Questions (FAQs) about new Section 139D,'' IRS Website. I 
mention this to show that the IRS does not even follow Congress's guidance when there is 
a clear mandate to stop taxing tribal government heal lli care, hcalllt insurance and medical 
assistance programs—the IRS included an audit of tribal health programs in its notice, 
which we were recently asked to answer! 

The IRS is now asking Indian tribes throughout the country to submit justifications 
for not taxing tribal government programs for child care, cider care, education, housing, 
heating assistance, burial assistance, and cultural activities, such as pow-wows and tribal 
celebrations. We believe that tlic IRS is employing a discriminatory double standard. For 
example, the United States provides housing to the President, the White House and Camp 
David, etc. Is the President taxed fbr his housing benefits? No. 

Yet, the IRS wants to audit housing benefits, such as surplus FEMA trailers provided 
to tribal members, who have no access to a real house. My daughter's ftmily lives in a house 
with no running water — they have to use an outhouse for sanitation. Our people are found 
by the Census Bureau to be the poorest people in the country, with 47.3% of our people 
living below the poverty line. 

Wo do not mean to suggest that the President should be taxed for living in the White 
House. Wc support the President and the Congress, and the United States has good reason 
fbr net taxing the Prcsidcnl's housing benefits. Naturally, wc have good reasons for seeking 
FEMA trailers for our people, who otherwise would not have a home. Similarly, the United 
States has good reasons for providing for the President's travel expenses aboard Air Force 
One, Marine One, in limousines, etc. Those are not taxed. We iiave good reasons for 
providing per diem payments to our Tribal Council Representatives. W e should not be 
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harassed about providing for out Triba] Council because it is our governing body, central to 
our iTcaly-prolected original, inherent rigjits to self-govenuneDt. 

For anotlier example, Indian tribes often have burial programs to assist our tribal 
citizens. In tho past, Native Nations gathered to help our communities and families send 
their loved ones on the jaumey to the spirit world. Today, Indian tribes honor that tradition 
by assisting with burials and, typically. Tribal Leaders will make strong efforts to attend 
funerals of tribal citizens. Also, it is important for tribal elders and esremoniai loaders to 
attend and participate in the funeral events. The United Stales should not interfere with our 
cultural and coniinuiiity traditions, whether it acts through the IRS or any other agency. Yet, 
the IRS wants to review tribal government burial assistance programs. Who would llte IRS 
lax: The deceased husband and falliEr? Or the grieving widow and children? 

The United States pays for Veteran funerals at a price that may exceed $15,000. Yet, 
die IRS docs not seek to tax the Veterans or dieir families because the United Slates has a very 
good reason for providing the funeral assistance, Wc de not question the U.S. Veteran’s 
Affairs policy— in fact, we agree witli it and support it. All we ask is for the IRS to provide 
us with the same courtesy to tribal citizens when we provide Iribal burial assistance. 

Churches provide funeral assistance to parishioners. Is the IRS seeking to tax the 
church or its members for the food service that they provide to support families burying their 
relatives? Is the IRS seeking to fax church members for the ohiuch plots that may be provided 
in the chnich yard? No. 

Indian tribes arc singled out by tlie IRS For discriminatory tax treatment due to the IRS's 
curious and short-sighted focus on Indian tribes. 

Tke Indian Self-Delennination Policy Mandates Respect for Indian Sovereignty 

President Franklin D. Roosevelt initialed a policy of respect for tribal self-goveramcnl 
in the Indian Reorganizaden Act. Although wc went through a terrible period under Uie so- 
callod Termination Policy in the 1950s, led by Senator Arthur Watkins from Utah, 
President Eisenhower called for Public Law 280 to be amended to require tribal consent 
to state assumptions of jurisdiction in Indian Country. 

Presidents Kennedy and Johnson turned away from the Tcmiinatioa Policy and began 
the Indian Self-Determination Policy. President Johnson included Indian tribes in the War 
on Poverty, establishing a Cabinet level working group on Indian self-determination and 
economic assistance. President Johnson signed the Indian Civil Rights Act into law, securing 
basic civil rights for tribal citizens and requiring tribal consent to any further state 
assumption ofjucisdicticn under Public Law 280. 

President Nixon brought forth the Indian Self-Determination and Education 
Assistance Act and officially repudiated the Termination Policy in a Special Message to 
Congress supporting Indian Self-Determination. President Reagan supported Iribal 
economic development, self-determination and self- sufficiency and sought to cut the 
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bureaucratic red-tape that bas hielurically been imposed on Indian tribes. Hs initiated the 
Federal tribal govenment-to-govemraent relations policy. President Reagan also signed the 
Indian Gaming Regulatory Ad into law. President George H.W. Bush contrniicd President 
Reagan's policies. 

President Clinton issued Executive Order 13 1 75 (2000), Consultation and 
Collaboration with Indian Tribal Governments, to respect Indian sovereignty, self-government 
and self- determination. Accordingly, the Exeentive Order explains; ‘'Tlie United States 
recognizes the right of Indian tribes to self-government and supports tribal sovereignty and 
scir-detennination." 'file Executive Order states further that: 

Our Nation, under the iaw of the United States, in accordance with treaties, 
statutes, Executive Orders, and judicial decisions, has recognized the right of 
Indian tribes to self-go vemmcnL As domestic dependent nations, Indian tribes 
exercise inherent sovereign powers over th«r members and territory, Tire United 
Slates continues to work witti Indian tribes on a govcmmenl-to-governmcnll>asis 
to address issues concerning Indian tribal self-government, tribal trust resources, 
and Indian tribal treaty and other rights. 

Both President George W. Bush and President Obama have reaffirmed Executive Order 1317S. 

The Executive Order provides direction to Federal agencies on agency rulemaking: 

(a) Agencies shall respect Indian tribal self-government and sovereignty, honor tribal 
treaty and other ri^ts, and strive to meet the responsibilities that arise from Iho 
unique legal rolationship hetrveeu the Federal Government and Indian tribal 
govemments.... 

(c) When undertaking to formulate and implement policies diat liavc tribal implications, 
agencies shall: 

(1) etiootiruge Indian tribes to develop their own policies to achieve program 
objectives; 

(2) where possible, defer to Indian tribes to establish standards; and 

(3) in determining whether to establish Fedora) standards, consult witlr tribal officials 
as to the need for Federal standards and any alternatives that would limit the 
scope of Federal standards or otherwise presorve the prerogatives and authority of 
Indian tribes. 

In sum, the Department ofthc Treasury and the IRS arc dirccled by the President to "preserve 
the prerogatives and authority of Indian tribes." 

In general, treaties protect tribal self-go vemmont and the courts construe subsequent 
statutes as not impacting tribal self-government unless Congress has evinced an express intention 
to do so. Tribal government provision ofpTO^aras and services is protected as an aspect of self- 
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government by the Indian Gaming Regulatory Act, whieb mandates the provision of such 
services pnor to payment of any per capibi payments te individual members. IGRA makes the 
per capita payments taxable, drawinga clear distinction from tribal government programs and 
services, which ore not taxable. 25 U.S.C. sec. 2710. 

The IRS sliould respect the traditional areas of tribal self-govemmcnl, including; 

♦ Housing. Wars, non-Indian encroachment and Indian treaties limited ahoriginal irihal 
homelands, typically making it necessary for native peoples to abandon traditional 
hotidng and adopt Ametican-stylc housing to deal with different climate conditions. 
Recognizing that Indian tribes have typically been relegated to remote and oflon 
uneconomic reservations, the IRS should acknowledge that Indian tribes as governments 
must provide assistance to tribal citizens in the area ofhousing in accordance with 
reasonable standards of American housing to make our reservations livable homelands. 
Tliis is vitally important to the general welfare of Native Nations and tribal communities.^ 

• Edneation. The United Slates destroyed traditional Native American li feways by 
limiting our territory, killing the bnfTala, taking our hunting, fishing and farming areas, 
taking our natural resources and taking our lands for numerous Federal purposes — 
including non-Indian homesteading, park lands, forest lands, national grass lands, 
wilderness preserves and mill larj' bases, among other things. The treaties promised 
education in return for huge takings of lands and the United Suites has not fulfilled tliosc 
promises. More recent statutes establish new pledges to promote the education of tribal 
children, youth and adults. Accordingly, it is the policy of the United Suites to promote 
education. When tribal governments provide education services tlirough tribal colleges 
and universities or grants and scholarships to attend state or local colleges and 
universities, the United States should recognize that tribal governments are providing for 
the general welfare of tribal citizens. Our tribal educational services should not bo 
subject to taxation by the United States. 

* Child Care and Elder Care, The United Slates provides child care through programs 
such as Headstart and those are not taxable. The IRS should rBcosniac that Indian tribes 
have unique traditions of chi Id care, where the community was typically involved in 
providing assistance to raise Indian children in accordance svith Indian culture. As tlic 
Indian Child Welfare Act acknowledges, Indian childrai are the most precious resource 
of Indian tribes and due lo u history of taking Indian children away from family homes 
thiQUgli boarding schools and forced adoption, Indian tribes need to assist Indian children 
in growing up in a nurturing enviromnent. Elders are venerated in Indian tradition and 
provide the critical repository of culture, language and religion for Indian sociElius, who 
rely on our oral traditions. Ariordiiigly, tribal governments traditionally provide care for 
elders, such as hot meals, access to education programs, heating assistance and small 


’ 'Ibptsahyi Indian tribes provide adjunct services to raikc itsetvallons liveable Ironies for Iribal citizens, ns 
envisionod in tnutics, seasides, ei^coidvc oidczs. Fcrcxunpl^p nmny fnbes provide adjunct heating iissistancti to 
deal with freeing cold eUmatas, v.'arer to assist in inaking homes liveable, or scNvur and sanitaiion services lo make 
teservation lands habfuble. Hies e programs sboold cot he interfered with by Ihe Federal Govcnimeni. 
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subsistence payments. Tribal government pcogran choices should be respected, even 
though they may not precisely mirror Federal programs, and should not be subject to 
taxation by the United Stales. 

• Cultural programs. Tribal govemments must foster tribal cultures because our native 
cultures are unique and have a great value Ui Native Nations and tribal communities. The 
United States over a period of generations has spent billions of doUuis to strip us of our 
cultures through unconstitutional religious proselytizing, outlawing our roligions, 
forbidding our children to speak our languages, forcible separation of our children from 
our fajuilics, and programs to replace native cultures with "Araericun" culture. None of 
these efforts were taxed by the IRS. Nor should the IRS tax tribal cultural programs. 
Congress has evinced a policy to promote native cultures and languages through the 
American Indian Rclipous Freedom Act, die Native American Graves Repatriation Act, 
native language acts, and the establishment of the National Museum of the American 
Indian. The IRS would not last a field trip to Washington, D.C. to go to the NMAI. It must 
not tax trips to pow-wows, tribal gatherinss and celebrations, trips to historic sites, or 
trips to iicigliboring Indian tribes. 

‘ITiere are many other pro grams tliat Indian tribes pioride to tribal members that are traditional 
and cultural in nature. 

The IRS Genera! Welfare Doctrine Review 

Due to numerous cornplaints bom hidian tribes around the country, the IRS has requested 
comments on its Gsnerel Welfare Doctrine and the tribal government programs that may qualify 
for exclusion fixini income under its provisions. Yet, wo do not trust the IRS to recognize tribal 
rights because die IRS has minimized tribal goveminent rights. 'Wlten one Tribal Loader raised 
objections to IRS intrusion based upon tribal treaty rights, he was told, "You can read your 
treaties in prison, if you like." 

The Constitution is clear: Indian treaties have the force of law. There is no repeal of law 
by implication, so our treaties arc still in force on our Indian reservation lands. Congress seeks 
to promote a better community life on Indian reservations by providing programs for: 

• Children— Headstart, Healthy Start, Youth pro^ams, Boys & Girls Clubs. 

• Education — Pre-School, Elementaiy, Second^, Post-Secondary, Technical Schools. 
Scholarship programs, among others. 

• Culture— Native American Graves Protection and Repatriation Act, Native Languages 
Act. National Museum of the American Indian Act, American Indian Religious Freedom 
Aot. 

• Elderly — Older Americans Act Native American Program. 

• Economic Developmcnl — SBA Indian Programs, Commerce MBDA, BIA Office of 
Energy and Economic Development, USDA RUS. 

• Health Care — IHS 

• Housing — Native American Housing and Self-Detcrminatioil Act HUD, FH.A. 

• Transportation — BIA Roads, USDOT Native American Highways Program. 
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• Jiisrice—COPS.TribalJaiU, TrilMl Courts. 

Tho problem is that the Federal Govcmmsnt never appropriates enough money to cany out the 
laudable mandates. 

Therefore, the ISS should say In itself, if the Federal Govemmeat Is diMg all of these 
programs to promote better roservatioft ctjjiimuniiy life in sccordance with tadian traades and 
Suling duo to immeasurable need and impossibly limited huidips, th«i Indian tribes should do 
whatever they am to btdter dieir communities. Congress should enact s. simpie straightlorward 
stanrtory prov'Mon to remedy the IRS mistakes; 

When « tHbal govern men t program is rlesigned to better tribal com m unity life 
and make an Indian reservation "livable" as a permanent home for (riba! citizens, 
then it is in the "general tvelfinra" of the United States because it furthers the 
Federal trust responsibility and ireaiy pledges to Indian tribes. Benefits from suck 
tribal government programs are not subject to trocaeMn. Indian mcome derived from 
tribal trust or individual Indian trust properly, land or resources is not subject to 
taxation. 

AJterjarivcIy, tribel govemmeiits will need more tfcteiled le^afcn to protect tribal self- 
government, t;eaty lighls, Ihe undisturhed use and occupancy ofour reservations as "permanent 
homes.” Specific legwlation should include the following elements: 

JFindiags. The United States has entered into hundreds of treaties with Indian tribes, 
which gtiorontec tn'bal self-go vemment, tribal lands as permanent homelands, and 
establi^ a Federal trust ro protect tribal property. 

TIreUnitedSiiaesmustnatrax Income derived uom Lribri tx individual Indian trust 
property or tnist land. 

The United States cncours^es tribal aelfgovcmmeat and tribal srif-sufficiency, so the 
Federal agencies should not iaferiCfO with tribal government efforts Co provide tribal 
govcimncnt programs and services to tribal members. 

The United States should not hurrkn Tribal Executives or Tribal Legislative Councils 
wilh faxaficn for Iribal per diem, expenses and stipends because that burdcaus tribal self 
government. 

SpeoiCcally, the foBowit^ tribal eovctnmcnt prespams shmild not be burdened or taxed 
by the IRS: 


• ChildCare-The United Slates rccogniaes that mir children are oar most precious 

resource ami there are muay Federal programs, so tribal government cliild care 
programs should be excluded iirom taxation. 
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• Elder Care. O or elders hold the cultural knowledge and hi sloiy of our pcopltx 
Wc must support them in their later years because tliey are our past, present and 
provide the traditional base for ourftture. 

• Education. The United States promised in our treaties to provide cducadop, 
instead our children were ripped away from parents and family support to go to 
go vcmmenl boarding schools far from home. They were stripped of language and 
culture and returned home as strangers. As wc seek to educate our children and 
redress these historical wrongs, the should not burden us with taxes for 
services that the Federal Government pledged to provide. 

• Housingi Our people have suffered substandard housing for many generations in 
our alternating freezing winter cold (sometimes 20 degrees below Kcro) and high 
summer heat (sometimes over 110 degrees). Tribal governments must be able to 
provide decent Louang for our people, including ulility assistance, insulation and 
honjB repairs, without Federal taxation of these essential govemincnt services. 

• Police, Fire Protectinn, and Transportation. Public safety is a public good, 
including police and fire proteclioTi, and transportation.. Because we have 
inadequate medical feoilities on our reservation, we oflon have to medevac 
patients out to Rapid City or other ra^onal centers. We need to support Ibeir 
families to travel with them to help in IheSK crises. Police snd firemen 
sometiincs arc first responders to accidents and medical emergencies. The IRS 
should not burden these programs. 

"niis more specific legislalion should follow the guidclmes set forth in 26 U.S.C section 
139D, Tndkm Health Care Benefits, enacted to stop the IRS from taxing Indian health cone and 
health insurance.^ 


' 26 U.S.C 5CC. 139D, Indian Healih Care Bcnftflis. 

(a) General nde 

Except as oibcrvfse provided in iliia section, gross inca me do ss not iuclude The value of any quzl ified ladiaa health 
carebenefU. 

(b) Qualified Indian health care benefit 

tor purposes of Ibis scciioo, ilie term '‘qualified Indian heahh care boiclit" means — 

(1) any health service or benefit provided or pMPtJiaacd, directly or indirectly, by tlie Indian Health Service ihroogh a 
grant 10 or a coatrcct or c onipact wiUi ao Indian tribe or tribal organization, or th rough a tilrd-party progra m fiindcd 
by tbcIadianHealib Service, 

C2) medical caiC provided or purchased by, or amounts to reimbursi: for such medical care provided by» an Indian 
tribc'Dr tribal organization lof, or lo> a member of an Indian rrihe, mcluding a spouse or depend ent of such a 
nicinbCT, 

(3I covert^ under acadent or health insumneB (or an anangement having tfcc etTfioi of accident or health 
iitsunmccX or an nccideut or 1 waTth plan, provide d by an Ind tan tribe or Iribol otganizadon fbr medic al caic to a 
tnenibcx of an Indiem tribe, include a spotise or dependent of such a member, aud 

(4) any other lucdical care provi de d by an Indi an tribe or tribal oigcnisaiiou that supplcmcni s, rephccs, or 
a^stitulus for s prograiu or service rcUtiofi to medical care provided by the federal goverrancutto rndiart tribes or 
memhers of such a Iribc. 

(c) Definitiaut 

I'orpu^QSBS of Ihis section— 
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The Gnat Plains Tribal Qi airman's Assodaiioti and tho National Congress of American 
Indians have passed resoludons calling for such le^sladon (GPTCA attached), and \vb request 
jiour support to enact the l^islation. Stop the IRS fiom wrongfully interfering with tribal self- 
govemment, treaty rights, Inist lands and resources, and Indian homelands. 

Conclusion 

The IRS lifis embarked on audits of Indian tribes that wo believe are very discriminatory. 
These audits seek to identify tribal govemmeiit programs that arc providing govemment services 
to tribal members and to assess (hem as income to be subject to Federal taxation. We do not 
believe that the samo audits are bang conducted otiFcdend, State and local goverranenis or 
foreign natiODs. The IRS should halt this disoriminalory auditing of Indian Country. 

Consistent with the Constitution, treaties, .statutes, and executive orders of the United 
Stales, the IKS should defer to Indian Iribal governments providing tribal government services 
to tribal citizens. The ERS should recognize that Indian tribes as governments have long sought 
to promote llic health and vitality ofNatJvc Nadons and iribal communities, includii^ tribal 
languages, cultures and religions. Treaties, statutes, and executive orders establish indigenous 
homelands, where tribal self-government is protected. The IRS should not ititerfcre with Indian 
tribes' governmental programs and services designed to provide a decent way of life for iribal 
citizens, especially when such programs and services supplement Federal programs, where the 
United Stat^ treaty promises and trust rosponsibi lily duties arc underfunded or lacking. 

Congress must enact a new law to put the IRS back on track. The legislation can be 
simple and straightforward: The IRS should not lax Iribal government programs that are 
intended to make our Indian reservations livable homes for our tribal citizens. Alternatively, our 
essential tribal govemment programs can be spelled out and proiccted in a manner similar to 
tribal health care imil hcallh insurance. 

On behalf of the Oglala Sioux Tribe and the Great Plains Tribal Chairman's Assodatiem, 
1 respectfully request that you support legislation in direct the IRS not to interfere with hibal 


(l}Indian tribe 

TT]c term "Indian tribe" has the mcantitg ^ven such term by secdon dSA tclffil. 
f2)Tribal organisatien 

liie tetm "hibei erganiaatten" has the meaning given suchtennbysccliDii4fl)oflhc Intlian Scir-Detcnuiiiatton and 
Hducatinn Asststance Act. 

(UlMedical care 

tcim "medical care" baa the same meuning as when used in section 213. 

(4}Accident orbeallh insaianee; uccidcal orbealdi plan 

The terms "accidenlorltealihi tisuiancc* and "Viccidem or health plan" have the same meaiiing as when used ii 
section 105. 

(5)T2(!pcndcat 

llic tenn "dependent" has the meaning givuiiauchlcnnbysecuan!S2, delemiined without legard lo subsections 
{b](l}, (b)(2), and (d}(l)CB) Ihercor. 

(d) Denial of double bencht 

Subseclinn (a) shall not apply to the amount of any qualified Indian health cam beneCt which is not includible in 
gross incoitieoflba beneficiary of such benefit under any other provision of thia chapter, or to the atuonut of any such 
bcnofil for which a deduction Is allowed to such be ndiciaiy under any other provision of litis chapter. 
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adf-jcvOTitnatt, tres^ ri^s, bust tsraJs i*id res(SKee8,.and the dnoliile aod undi^ihed use of 
our Indian reserveiJ ens es pennaneni hcmieE. Federal law nquiies as tmtch, htit (he IRS refuses 
to listen. As Chief Red Cloud said, ’"ITwy toads us tnaiiy promises, more than 1 can remonber, 
but they fcqit only one; they promised to take our land, and (hoy did," 

Please act tww. Our need is ujgoiti lhai* ytxi fiwyoib thwi^itfiil conslderadoo of ftda 
important gitTgOMBent-io-gov ei i a ii et i t reticles: fhr aasiatance. 


Attachment 


I^satatiore 5fo, 


■roarpftgi!«»i;Rigat !6,.A 

AMD AGRPEMiSSTS By CSASIWS AND DBISTM6 TRIi !*S 8FFOBTS TO TAX OUR TdlM k. ^PVFBWMEUT PRpSKAM Is 

TRIBAL CITTZm e. UlgiA-nt S OUR HOMEtAMDS. AW fi VIQI ATO OUB HIBHTTD TBIBA t dEtlt.B ^CiygBNMCMT, 


WTrEBlAS, Ths t5fSd5 5^5 TWtat Cred.-rma’s .AsStKSatSJW rS'TCA) is rwppaaa^ StlTtis afeciea ChaSs afid 
Fresiderds of tte .tS.Sowjis^n ledlan Tr&ss ddd SSaSihES rasognasi byiygatiss 'ataixth& LtntterfStsdaf thsi 
ars is&hki ■*& Srsst ? ^b= llegsn tsf ■^,e Sareaw of Wlaa and 


WHEREAS, TJi* $mat Pl»lpc TnijalCfahiuan't! AssoBalfon m^s famiad tn promote the common ititeraettiTthe 
Sovereign Trlhere and Notions and their membofS of the Great Plains BeEJcw Vrhlch comprises the states of 
North Dakota, SSdth DnMa, Nebraska; and 

WHEREAS, Indail tidliejarB sovereign that pre^tito the Dntted States, With srtor thd treaty protected rJsfWS 
taself-govfflnmait and te; our Indian lands, and 

WH5MA% fne cOftsSlatratL of Sre tlnfcad St8!a% fBa-Btsh ihs TrsSttss, DBitwsr:^ B^rwtsqr, «vi 
Afspmtioreviert tSbsrsss «rw the t‘4'^ ftsosadmaati nawg^s? fae SKer^gR Baas taSan Ttfes as itfis® 
natlots esi^^hBti jstiwte *e if nited Sstas; antt 

WHEREAS, Federal Agencies have a responSibllitV to respect the letter Slid cplift pt the United SfettS 
Constitution, Trasttov current Federal laws, and Executive Orders, regardlfdl the Federal Government's 
relationship with Tribal taovammants; and 


WHKtSAS, Dur r^rvatfens ere pert of th^ orightSi honwfond ofew perrpfe end under ooctraditidnoi latv, hf* 
hrree boes! StdisTiSig m hsd our cuOTrnErSy hjifc te self-detantsnsSoB and selratSictfflicy aiftsr the 
derastsaira gaioc^alcaRipa^s asafeistsE in tt!al3''‘ CenUjcK and 

WH^tEAS, Utdfeid ^atas undertook nrany treaty pfifiga^ns In for Uia cession of bttndhdd!, of 

milBons of aaes of told, yet the Federal edvemrnent has fallen far sliort fri meeting theses solerttn 
QbIigaHans;acicl 
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WHERtAS, Ttiroligh our traatte sgrsenRrts, and ewcufiva orders, the Waited States racagnized and 
affirmed doc Inherent rights to sElf-goverrmient and correspondingly, limited the access of Federal officials to 
our reservations In the absence of our consent; and 

WHEREAS, After nrarty years Tribes in ittdlan Country have brstJtOtad programs to provide governmaRtsI 
benefits to tfietr Tribal citiaans; and 

WHStEAS, tntamrf Revamte Service is auditing the benefits provided to IndhtidunI Tribal citizens by dtair 
Tribat Govemraent; and 

VWiEREAS, the internal Revenue Satvice is viofsting our treaty r^ts to the absolute and undistorbed use and 
occupancry of our reservations as perraanerit homelands and Is Interfering with the governmental relationship 
between our Tribal Governments and tsihsl dtiiens; and 

WKHREAS, The IRS discrirnriiatorv approach to the auditing of intSafi tribes is a severe probiem given the fact 
•hat the 5 of the ID prrurest counties In the country are witoin our irrdian reservations In Souttr and North 
Dakota; and 

WHEREAS, The Inlemei Revenue Code Setdion 61 states that, except as othEtwise provided, gross Income 
btdodss all incorae from whstevat source derived, and the Iriteroal Revenue Sendee and federal ceurts have 
consisiendy field that payments made under similar social benefit programs for tire promotfon of general 
welfere are nut Includable in gross Income; and 

WHEREAS, the Genw^l WeJfere Dpritine provides a common lav; (or statutory interpretatlan by Implicatian) 
exclusion for govern raent social cveifare prr^rams, the test is based on fa«s and rirajmstances (or a IRS 
agent's personal valua judgment) and is diffrcult to apply; and 

WHEREAS, The Gen^I Welfare Doctrine as applied by the IRS Interferes with treely tigh'rs, salf-govarnment, 
and the absolute and undisturbed use and occupancy of our homolaBdsand discriminates in favor of Federal 
and state programs and against tribal govantment programs based Upon the non-liiifian value judgments of 
IRS agents; and 

WHERE/B, Statutory fanguage is nBeced to darify that governmental benefits pfovided by Indian tribal 
gouernmentsfartheirmembersisnotsubrEcitolncome taxation; and 

WHEREAS, FedetsJ ie^slatlon to amend the Internal Revenue Code is needed feat would dsrify that 
goverom ental benefits provided by an Indian tribe to its m.emba rs is not subject tolniromets>uition;ahd 

WHEREAS, This tegisistion would apph' to governmental bai efits proVidEd after the date of enaottnent. It also 
includes language M prohibit the IRS or the courts from assuming or Inferring that benaftts provided by Ind/ati 
tribes that are not withih the scope of the bill were taxable ptiof to the legislation's effeeSve date; and 
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-p«n« THESEFCWE 8? tT fi?SOlVEJ, Ths eras! Pfellw TfHMi ChaifroWs ^BScJssSnn cafe Bw United 
Kates Ui j«3(s» «ir tfest&s. ^eeaent?. and klse sstaclitt*'* ardm 'sTOed Ss <»def to Iwtsof aar t»5^8S aitd 
agreesente bf csastni^ and dessjj!^ a>e (RS eftett 1» ts>i cmr tj-Sisi ®«wwnsfit and ;ar*!ta5 to 

trfbai -dtiaens interfetes oar Tdbai irotratnFOHnt refetionstiip ifldih cRtf ddzens, viofates qisr 
homelajidj, and violates nnr right to tribal seffHiJOMitntm^rtt; 

EE (T fUBTHEB RESOEVEOj The Great Plains Tribal Chairman's Association SilppOits legislation to treat tribal 
government adiKstlnnal and other benefits as an aspect of tribal self-governriMnt and tribal civic life, not 
peisoiiat IncarKto IfKRvIdaaltrliraiieetnbarS; 

BE IT PtHfTtjcR SESDtVa^ The eies! Phstss TtiSai {^sSrrnss's (tssocteecsi ralfe Upon Kattotr^ Coi^rass at 
Amsttean iRdrsat, (tetiansi trsdfei aatrKsg Assot^oir tfetfva Asssrtcea ffeanse f^Stsets AKoraatjOT t^tar 
isatictaj frsdisn orBSalistions to si^swft iagiffetlon to honor s4sT !lel^soveWKler4 by stojsiinf She Sffi 
mterference vrllh otir Tribal Sovernmsiit tetetiimshfp with our tribei eitaohS fay seefeing to tsx Tfibal 
Government proeraiTs and services provided to tribal ('^'tlzens undertlie so-called General Welfare Doctrine; 

BE IT FINAUY RESOlVEDj that this resolution shall he policy of the Great Plains Tribal Chairman's AsSocidtrOt) 
until with drown or niodified by subsequent resolution. 


Thte resr^itloa vmtr eaecteS et a dal? csKnrt of ae GPttlA Stt a aneeang teld »l tlifc 

Standing Sjjofc Sima; 'Trfbe In South Daltotai at which a quonon waA ptosent, with ^ 
mcmliers voting In fhvoz; Q mombeta eppooC dismembers cot abstAlniUgi and g memhErs nOE 
present. 

Dated this Iftth day pf Mareh, 2013, 


SeciEiegyi 

Great ^ahtP TtfW Chsiimac’a Amc^glPia 

y 

Attest: 



im 



, GbdinaaSy. axr^ Aziksss 

^Tsiiid’I OkajtrssBB^g 


The Chairman. Thank you very much, President Steele, for your 
testimony. 

Ms. Sanchey-Yallup. would you please proceed with your state- 
ment? 

STATEMENT OF HON. ATHENA SANCHEY-YALLUP, 
EXECUTIVE SECRETARY, CONFEDERATED TRIBES AND 
BANDS OF THE YAKAMA NATION TRIBAL COUNCIL 

Ms. Sanchey-Yallup. Good afternoon, members of the Com- 
mittee, honorable Committee. My name is Athena Sanchey-Yallup. 
I am a member of the Confederated Tribes and Bands of the 
Yakama Nation. I am currently the executive secretary for my 
Tribal council. 

I am here today to request assistance from this Committee be- 
cause the IRS is attempting to enforce a tax on Yakama Nation per 
capita distributions of trust resources. We request the Committee 
to confirm and clarify its intent not to tax trust resources and trust 
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per capita payments, and we request that you support our efforts 
to compel the IRS to consult with the Yakama Nation on a govern- 
ment-to-government basis before taking any enforcement action. I 
make these requests and address this Committee on behalf of my 
10,400 members of the Yakama Nation. 

In 1855, the Yakama Nation signed a treaty with the United 
States Government. This Congress ratified the treaty with the 
Yakama in 1859. The United States Constitution recognizes the 
Yakama treaty as the supreme law of the land. We hold our treaty 
sacred in words that cannot be conveyed. My people ceded over 10 
million acres to the United States in exchange for promises for the 
1.4 million acre reservation we reserved for the exclusive use and 
benefit of the Yakama people. 

The Yakamas were further promised that our annuities would be 
free from burdens. Today, I was humbled to actually witness the 
original treaty of my Tribe that was done in 1855. It is really emo- 
tional for me to sit here, two hours later after seeing that and try 
to understand what my ancestors did for me to sit here today; what 
they had to witness, what they had to go through, and what they 
actually reserved for my Tribal members of 10,400 today. 

Within that, we know we have the right for all trust resources 
to be reserved for the exclusive use of my Tribal members. Today, 
the IRS threatens to breach those sacred promises to my people. 
For the first time in our history, the IRS seeks to audit and tax 
each of Yakama’s 10,400 Tribal members’ trust lands distributed to 
them as annuities on a per capita basis from sale of our timber 
trust lands. Most of our members currently today, as you stated 
earlier, live in poverty; they receive only a few hundred dollars per 
year from the dwindling timber sales on the Yakama lands. What 
the IRS is now attempting to do is extraordinary; overreaching ac- 
tion that is contrary to the expressed intent of this Congress and 
the promise of the Treaty of 1855. 

Based on the Per Capita Act and the Treaty of 1855, the BIA has 
distributed trust per capita distributions to my members for dec- 
ades and done so without tax consequences, and the Yakama Na- 
tion had the right to assume those responsibilities under the super- 
vision and control of the BIA per the Per Capita Act, and also the 
distributions were nontaxable. However, today, IRS is asserting 
they are. I have provided you a copy of the United States Solicitor’s 
1957 opinion that was addressed to my Tribe regarding the BIA po- 
sition on the timber sale proceeds for trust per capita. We have re- 
lied on this representation from the Federal Government for dec- 
ades. 

In knowing that I am running out of time, Mr. Chairman, I have 
written a full testimony of all of the issues that the Yakama Nation 
has regarding the IRS’s assumed ability to tax trust per capita to 
my members. Thank you. 

[The prepared statement of Ms. Sanchey-Yallup follows:] 

Prepared Statement of Hon. Athena Sanchey-Yallup, Executive Secretary, 
Confederated Tribes and Bands of the Yakama Nation Tribal Council 

Chairman Akaka, distinguished members of the Committee, it is with humble 
gratitude but with a troubled heart that I testify on the subject of “New Teix Bur- 
dens on Tribal Self-Determination.” 
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My name is Athena Sanchey-Yallup. I am an enrolled member of the Confed- 
erated Tribes and Bands of the Yakama Nation, and the Executive Secretary of the 
Yakama Nation Tribal Council. I am here today on behalf of Chairman Harry 
Smiskin, who was unable to appear before you today due to medical reasons. I have 
travelled from my homelands here to bring to your attention how the Internal Rev- 
enue Service has violated longstanding federal law establishing the tax exempt na- 
ture of tribal trust timber property and related proceeds of the Yakama Nation. I 
am here today to ask you for intercession between the IRS and the Yakama people. 
I am here to discuss how all of Indian Country are under attack by the IRS in the 
form of taxation on trust distributions to tribal members. 

The real threat to the Yakama Nation began in the last year and a half when 
the IRS began auditing and seeking to tax per capita distributions of trust funds 
to each of Yakama’s 10,400 tribal members for the first time in the history of this 
Nation. This is an extraordinary action that is contrary to Congress’ express intent 
to exempt trust resources and trust funds from federal tax. It is contrary to our 
Treaty of 1855. 

We request assistance from this Committee. We believe Congress and this Com- 
mittee have clearly stated that trust resources are to be preserved for individual In- 
dians, and in that regard, that their trust per capita payments are exempt from tax. 
The IRS is attempting to force a tax on trust lands and resources. We request the 
Committee confirm and clarify its intent not to tax trust resources and trust per 
capita payments. Second, we request that you support our efforts to compel the IRS 
to consult with the Yakama Nation, on a government to government basis, before 
taking any enforcement actions based on this new policy and practice of the IRS to 
tax trust per capita payments. 

We respectfully submit the following statement supporting the position that this 
new federal tax burden is without precedent, without support of federal law, and 
in violation of the Yakama Treaty of 1855. 

I. Yakama Nation’s 1855 Treaty was Intended to Proteet Tribal Trust 
Resources from Federal Taxation 

In order for me to speak on behalf of my people, I want to share with this Com- 
mittee the background of the Yakama Nation and the Treaty of 1855 (12 Stat. 951). 
Since time immemorial, the lands of the Yakama people extended in all directions 
along the Cascade Mountain Range to the Columbia River and beyond. The ances- 
tors of today’s Yakamas were of different tribes and bands: The Palouse, Pisquose, 
Yakama, Wenatchapam, Klinquit, Oche Chotes, Kow way saye ee, Sk’in-pah, Kah- 
miltpah, Klickitat, Wish ham , See ap Cat, Li ay was and Shyiks. In recognition 
of the original 14 Treaty signers, a Tribal Council of 14 leaders is elected by en- 
rolled Yakamas by the raising of their right hand. As an elected leader, I am bound 
to uphold the laws of my people, protect the Reservation, and honor the Treaty of 
1855. 

The Yakama Nation Reservation comprises 1.37 million acres reserved for our use 
by the Treaty of 1855. Last week, we celebrated the 157th anniversary of our Trea- 
ty’s signing. We hold our Treaty sacred, in ways that words cannot convey. That 
is because my People ceded over 10 million acres to the United States pursuant to 
that Treaty. In exchange, we were promised that the 10 million acres we ceded re- 
served for us the “exclusive use and benefit” of the 1.37 million acres on the 
Yakama Nation Reservation. The Ninth Circuit interpreted this clause as reserving 
to the Yakamas the right to the benefits of their trust lands free from the imposition 
of federal income teixes. Hoptowit v. Commissioner, 709 F.2d 564, 566 (9th Cir. 
1983). Further, the Yakamas understood that they would suffer no injury — includ- 
ing the form of taxation today — pursuant to various provisions within the Treaty, 
including, but not limited to, the use of the resources set aside for Yakamas, annu- 
ities and the saw mill. Today, the IRS threatens to breach those sacred promises 
to my People in direct contradiction of judicial precedent and decades of IRS policy. 

The Yakama Nation has some of the best timber in the United States. That is 
why we negotiated in our Treaty that the United States would provide us a sawmill, 
which the Federal Government did not adequately provide. Still, Yakama Nation 
has been involved with timber harvesting and selling for decades. The BIA has al- 
ways told us that the proceeds from trust land timber sales are legally required to 
be held in trust by the BIA for Yakama members. The BIA has also told us that 
those proceeds are not subject to teixation. I have provided you a copy of the United 
States Solicitor’s 1957 opinion on this issue. We have relied on this representation 
from the BIA for decades. We have relied on the federal government’s Treaty prom- 
ise that our trust lands and resources would be for our exclusive use and benefit. 

In all this time the IRS never tried to tax those trust distributions, until today. 
I ask you, the esteemed members of this Committee, to ask the IRS: Why, after 
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more than 50 years, are tribal trust land distributions now taxable? What has 
caused the IRS to suddenly take the hostile position against the Yakama Nation 
and other tribes that tribal trust land timber distributions are taxable? There have 
been no new laws by Congress or amendments to the Per Capita Act. 

In negotiating the Treaty of 1855, the Yakamas never expected, understood or in- 
tended the federal government to impose burdens on our tribal trust resources. We 
would have never ceded nearly all of our aboriginal land had we understood that 
we would be asked to give Vs of the modest earnings from trust resources to the 
government in the form of a taxes. We urge the Committee to scrutinize where the 
federal trustee has been allowed to benefit from a trust under its own fiduciary ad- 
ministration to Indian Tribes. 

II. Federal Law Protects Timber Trust Per Capita Payments from Tax 

Tribal members have always been the intended beneficiaries of the timber trust 
resources, by operation of both federal law and the Treaty of 1855. ^ Consistent with 
this understanding, the BIA (then later the Office of Special Trustee or “OST”) regu- 
larly distributed the timber revenues to the tribal members on a per capita basis 
from trust resources (“trust per capita payments”). ^ The BIA and OST never consid- 
ered the trust per capita payments to be subject to federal teix and never did any 
tax reporting (e.g.. Forms 1099 to tribal members). In fact, in 1957 the Solicitor for 
the BIA issued an opinion addressing specifically this issue with the IRS (Bureau 
of Internal Revenue, at that time). The Solicitor concluded that the IRS’ reliance on 
the Squire v. Capoeman decision as a basis for teixing distributions of timber trust 
revenues to members was misplaced, and that the right to per capita payments is 
a recognition of communal individual interests and the United States holds the 
property in trust for the individual members. The Solicitor further concluded that 
applying trust funds to taxation is a violation of the 1855 Treaty that reserves to 
the Indians rights in property for which the funds have been substituted. The Solici- 
tor’s opinion was in direct response to the IRS’ assertion that trust per capitas to 
Yakamas are subject to federal tax. 

In 1983 this Congress confirmed that per capita distributions of monies held in 
trust are not subject to federal tax with the passage of the “Per Capita Act.” The 
“Per Capita Act,” as set forth in 25 U.S.C. 117a-117c, explicitly excludes Tribal per 
capita distributions from federal taxation. The tax exemption for trust distributions 
is provided in §117b(a) entitled “Previous contracted obligations; tax exemption,” 
which states that any distribution made under the Act, including distributions pur- 
suant to § 117a, is subject to the provisions of 25 U.S.C. 1407. Section 1407 states 
that none of the funds that are distributed per capita or held in trust pursuant to 
a plan approved under the provisions of this Act shall be subject to Federal or State 
income taxes. Therefore, the plain language of the Per Capita Act exempts any per 
capita distribution made from trust funds to tribal members from Federal income 
taxes. Note that 1957 Solicitor opinion, referred to earlier, was circulated among the 
Congressional committees at the time of their deliberations on the Per Capita Act 
and relied upon by Congress regarding the tax-exempt nature of the trust funds. 

The legislative history of the Per Capita Act further supports the conclusion that 
Congress intended to exempt all per capita payments from trust funds. Congress 
has consistently described the purpose of the tax exemption clause of 25 U.S.C. 
§ 117b(a) in later legislation as exempting tribal trust per capita distributions. For 
instance, when identif 3 dng the specific exceptions to taxation of Indians, Congress 
stated: 

One exception to this general rule is the exclusion from income provided for in- 
come received by Indians from the exercise of certain fishing rights guaranteed 


1 “Under the provisions of the treaty and established principles applicable to land reservations 
created for the benefit of the Indian tribes, the Indians are beneficial owners of the land and 
the timber standing upon it and of the proceeds of their sale, subject to the plenary power of 
control by the United States, to be exercised for the benefit and protection of the Indians.” 
United States v. Algoma Lumber Co., 305 U.S. 415, 420 (1939); see also 25 U.S.C. § 196; United 
States V. Mitchell, 445 U.S. 535 (1980). There exists a detailed set of regulations that govern 
the harvesting and sale of tribal timber. Among the stated objectives of the regulations is the 
“development of Indian forests by the Indian people for the purpose of promoting self-sustaining 
communities, to the end that the Indians may receive from their own property not only the 
stumpage value, but also the benefit of whatever profit it is capable of yielding and whatever 
labor the Indians are qualified to perform.” 25 CFR § 141.3 (a)(3) (1979). Congress thus sought 
to provide for harvesting timber “in such a manner as to conserve the interests of the people 
on the reservations, namely, the Indians.” 45 Cong. Rec. 6087 (1910) (remarks of Rep. Saun- 
ders). 

2 Pursuant to the Per Capita Act, the Yakama Nation assumed the responsibility for issuing 
the per capita checks to tribal members from the trust funds sometime in the mid-1980s. 
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by treaties, Federal Statute or Executive order (sec. 7873). See also 25 U.S.C. 
sections 1401-1407 (funds appropriated in satisfaction of a judgment of the 
United States Court of Federal Claims in favor of an Indian tribe which are 
then distributed per capita to tribal members pursuant to a plan approved by 
the Secretary of Interior are exempt from Federal income taxes); 25 U.S.C. sec- 
tion 117b(a) (per capita distributions made to tribal members from Indian trust 
fund revenues are exempt from tax if the Secretary of the Interior approves of 
such distributions). 

(emphasis added). 104 H. Rept. 350, 104th Congress; 1st Session, Balanced 
Budget Act of 1995. 

Furthermore, the same § 1407 exclusion language has been interpreted to govern 
per capita trust distributions to tribal members in regards to resource exclusion for 
the purpose of determining eligibility for public benefits. If the language of § 1407 
can be used under the Per Capita Act to determine public benefit eligibility, it does 
not follow that the other provisions of § 1407 do not apply to per capita trust dis- 
tributions in the same way. The resource exclusion language of 25 U.S.C. § 1407 
must be read in parity with the tax exemption language of that clause. When de- 
scribing the purpose of the Per Capita Act, 

Congress stated: 

Prior to the enactment of the Tribal Per Capita Distribution Act (P.L. 98-64), 
only per capita payments of Indian judgment funds (and purchases made with 
an interest and investment income accrued thereon) were excluded from consid- 
eration as income or resources for purposes of determining the extent of eligi- 
bility for assistance under the Social Security Act or for Federal or federally- 
assisted programs. (Indian Judgment Funds Distribution Act, P.L. 93-134, as 
amended by P.L. 97-458). The Tribal Per Capita Distribution Act (P.L. 98-64) 
extended this treatment to tribal per capita distributions of funds derived from 
tribal trust resources. 

[emphasis added]. 102 S. Rpt. 214, Bill S. 754. 

While this particular legislative history addresses itself only to increasing the re- 
source exclusion part of 25 U.S.C. § 1407, it clearly demonstrates Congress’ intent 
that the Per Capita Act extend the provisions of 25 U.S.C. § 1407 to funds derived 
from tribal trust resources. ® It is contrary to Congressional intent to suggest that 
the tax exemption language of 25 U.S.C. § 1407 is meant to apply only to judgment 
funds, hut that the resource exclusion part of that clause applies to any funds held 
in trust. 

Accordingly, Yakama Nation, other federally-recognized tribes, the BIA, and OST 
all believe Congress’ intent has been clearly expressed to protect trust funds from 
tax; and further yet, that Yakama’s treaty protects those funds from teix. Yet, the 
Yakama Nation today faces an assault on their tribal trust resources and their 
members’ pro rata share revenues derived from those trust resources. The IRS is 
now asking Yakama Nation tribal leaders, such as myself, to divulge the names of 
the 10,400 plus tribal members in order to audit and tax them on their share of 
trust funds. This is an overreaching action in light of Congress’ express intent to 
safeguard these trust funds from federal tax. It is also an overreaching act by the 
IRS in light of decades of IRS acquiescence in the non-teixation of these trust per 
capita payments. 

III. Past IRS Practices and Treatment of Trust Per Capitas 

The IRS has never before taxed trust per capita payments made to the Yakama 
Nation tribal members. The Yakama Nation, and prior to that the OST, have been 
making trust per capita payments for generations. The IRS has previously taken no 
formal position, as they do now, that these payments are subject to federal tax. The 
IRS has had consistent contact with the Yakama Nation over the last fifty-plus 
years, and has conducted tax compliance reviews of the Yakama Nation reporting 
obligations. At no time did the IRS mention that the Yakama Nation should be re- 


^ Consistent with the above statement of Congressional intent, ail federal and state agencies 
(HHS, SSA, BIA, Legal Services Corporation, et. al.) have interpreted the Per Capita Act to re- 
quire them not to count per capita payments from timber revenues held in trust as an asset 
or resource. See e.g., External Opinion #99—17, Legal Services Corporation; SSA 20 CFR Part 
416, 59 FR 8536; HUD, 55 FR 29905. While these agency determinations do not address the 
tax exemption, their interpretation of the purpose of the Per Capita Act to extend the provisions 
of 25 U.S.C. § 1407 to funds derived from tribal trust resources confirms that the purpose of 
incorporating 25 U.S.C. 1407 in the Per Capita Act was not just to safeguard the terms and 
purposes of the Act of October 19, 1973 as the Commissioner contends. 
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porting the trust per capita payments as taxable distributions to tribal members. 
At no time has the IRS provided any education or outreach to tribes generally to 
inform them of the IRS position that trust per capita payments are taxable. Indeed, 
the IRS seems now to be changing its view of the issue. Previously, the IRS pub- 
licized its position on this issue at its website stating that per capita distributions 
are exempt from federal income tax “when there are distributions from trust prin- 
cipal and income held by the Secretary of Interior.” The IRS recently removed this 
tax-exempt instruction from the website. 

More significantly, as I explained earlier, the Solicitor issued his opinion in 1957 
in direct response to an inquiry by the IRS concerning the Yakama Nation per cap- 
ita payments specifically. The IRS never proceeded to tax the Yakama Nation per 
capita payments after that 1957 inquiry. The Yakama Nation has relied on the IRS’ 
apparent acquiescence in the non-teixable status of trust per capita payment since 
that 1957 opinion. We have always understood that a legal decision was made many 
years ago that trust per capita payments are not subject to tax. The IRS must cer- 
tainly be estopped from changing policy established and relied upon by Tribes 
throughout the country for more than half a century. 

Adding insult to injury, IRS has ignored our requests for consultation on the mat- 
ter. The IRS’ new position on this issue is a radical change in policy and practice 
that directly impacts the Yakama Nation, but IRS refuses to enter into a govern- 
ment-to-government consultation with us as is required under Executive Order 
13175, its own agency rules and federal law. We have repeatedly asked for meaning- 
ful governmentto- government consultation to understand why there has been such 
a significant change in IRS policy and practice. The IRS has simply demanded an 
audit, provided us their legal arguments for teixation and denied our requests for 
consultation. The IRS’ actions directly violate the spirit and letter of the President’s 
consultation policy and no further enforcement action on their part is warranted 
without prior consultation. 

Thank you for the opportunity to testify before this Committee and your willing- 
ness to consider the burdens the IRS is causing Indian Country by auditing and tax- 
ing tribal trust land and resource distributions. Thank you also for hearing the 
Yakamas call for help and recognition of the Treaty of 1855. 

The Chairman. Thank you very much, Ms. Sanchey-Yallup. 

President Steele, can you describe the impact IRS audits on gen- 
eral welfare programs have on the ability of the Tribes to carry out 
their governmental functions and provide for Tribal members? 

Mr. Steele. Chairman Akaka, it is going to take a lot of my 
staffs time to gather all the documents. The IRS wants all the doc- 
uments. It seems like they are on a fishing expedition to find out 
just what we spend our money on, and this is not only to impact 
my working staff, who are very limited because of the funds that 
the Tribe has to do additional work, but it is going to impact, like 
Gentlewoman Yallup says here, the traditional life of my people be- 
cause the money we handle is their money. 

We are not unlike the Federal Government; we handle the peo- 
ple’s money, and when they have a need, we care for the whole 
community. You passed a law. No Child Left Behind. We have an 
unwritten law. No One Left Behind. So when they are in need, we 
help them out. 

It is going to be detrimental to both our culture, our traditions, 
and be an additional burden on Tribal government, a burden I 
don’t know if we can handle without putting some more people on. 

The Chairman. Thank you, Mr. President. 

Ms. Sanchey-Yallup. the Yakama Nation is undergoing an IRS 
audit in per capita distributions of trust funds to Tribal members. 
Do you see this type of audit as a change in policy by the IRS? 
And, if so, what type of notification did tribes receive regarding 
this change in policy? 

Ms. Sanchey-Yallup. Thank you, Mr. Chairman. Again, in the 
oral report I reference a 1957 opinion, as well as in my written 
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statement, and the question regarding is this a change by IRS, I 
would have to say yes. Also, before BIA did administer their dis- 
tribution of trust per capita, which was assumed by the Yakama 
Nation government, again, by our right, they were non-exempt, 
they were not taxable. 

However, IRS did change somewhere and on the IRS website it 
did have a notation for the frequently asked questions as we go out 
there and look at it. The trust distribution is non-taxable. On the 
website of November 18th, 2011, it said that. Later on in the IRS 
frequently asked questions, again, regarding the issue of distribu- 
tion, April 3rd, 2012, the trust distribution was removed, again, 
without any change in law; again, without any true honest govern- 
ment-to-government consultation to the Yakama Nation. 

The Chairman. Thank you. 

President Steele, culture and tradition are vital to our Native 
communities. 

Mr. Steele. Yes, sir. 

The Chairman. And preserving culture is a critical component of 
self-determination. Can you elaborate on the effect that taxation of 
traditional Tribal cultural activities has on the Tribe and its Tribal 
members? 

Mr. Steele. Yes, Senator. The people would have to give up their 
traditional method of letting their loved one go to the spirit world 
and staying up with them two or three nights physically and feed- 
ing all the attendees to what we call wakes. That is a cost and that 
will probably the interrupted, the traditional way we let the loved 
ones go to the spirit world. 

Secondly, I don’t know if our Tribal members would want to take 
back to school clothes from us. A child does not want to go to school 
if he doesn’t have a new tee-shirt and some new tennis shoes, a 
pair of pants, and the parents know that that child needs to go to 
school to get breakfast and dinner or lunch. And you try to get that 
child in that classroom on the first day, and for that child to go to 
that classroom on the first day, he is going to want at least some- 
thing to wear that is good. So we give them back to school clothes 
money. That is not traditional, but it is something that would im- 
pact the children going to school. 

Other things are our powwows. IRS wants to tax a person if he 
wins any monetary value as a prize; give him a 1099. This is over- 
extending, in our belief, IRS’s authority. They are acting more on 
value judgment than any law. That is why we request legislation, 
possibly, to straighten IRS up. They just don’t know what — they 
are treating us like an organization. 

The Chairman. Thank you very much. President Steele. 

Senator Johnson, for your questions, please. 

Senator Johnson. Welcome, President Steele. Can you share 
with the Committee some examples of the types of assistance that 
the Tribe has provided? 

Mr. Steele. Senator, the IRS hasn’t been to Pine Ridge yet. We 
got their letter that they are coming, and they want us to put these 
certain documents together, and it is all of our banking documents 
plus a lot of our expenditures in different areas. But we give, like 
I said, funeral expenses, back to school clothes. We give energy as- 
sistance. 
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We fix houses, Senator. And they want us to put a value on how 
much that lumber costs to patch a hole in the roof or the floor or 
put a little shingling on. They want us to put a value on that and 
give that person a 1099. Our weather gets quite cold in South Da- 
kota and some of the homes just have wood heat, they don’t have 
furnaces, so it is imperative that the Tribe help them out with en- 
ergy assistance in either buying a pickup load of wood, helping to 
pay a light bill or buy some propane. And 1099s to all of these peo- 
ple, Senator? It is so much needed. They ask for a little food. We 
give them a 1099 with the food? This kind of stuff. Senator, is, to 
me, the next year, where are those people going to find the money 
to pay IRS? 

Senator, I am sorry, but we are about 89 percent unemployed on 
Pine Ridge. About 40 percent live under the poverty level. It is dif- 
ficult. 

Senator Johnson. In the past, have you provided drinking water 
to any individual Natives who wouldn’t otherwise have water? 

Mr. Steele. Yes, Senator, and we did it through either the Tribe 
before, then the real water program, where we hauled water to 
their homes. That was quite an expense. I don’t know if IRS would 
want to tax the expense of giving water to homes to wash their 
faces and cook their dinners, but you know we still haul water to 
people’s homes. 

Senator Johnson. I am aware of that. President Steele, can you 
provide examples of how IRS auditing has limited or slowed eco- 
nomic development in Pine Ridge potentially? 

Mr. Steele. Well, Senator, we haven’t had the audit, as I said, 
yet. We got the letter telling us to put all these documents together 
for them so they can come down and audit us. They have been up 
to Cheyenne River, they have been to Crow Creek, they have been 
to Sisson Wapton. They are making their rounds. They have letters 
to ourselves, up to Turtle Mountain, down to Winnebago that they 
are coming in and they want us to put these certain documents to- 
gether. 

It hasn’t impacted us that they are there yet, but we are getting 
prepared for them to come in, and. Senators, it is just that they are 
intruding upon our sovereignty and they are attacking the poorest 
of the poor. When I look on TV and see whether or not the million- 
aires should receive any tax, and they are down there wanting to 
give 1099s to people who are just so poor. 

Senator Johnson. Ms. Sanchey-Yallup, you stated that the IRS 
were not able to help the Yakama Nation in understanding its new 
status of trust per capita payments. How can the IRS improve its 
government-to-government relations? 

Ms. Sanchey-Yallup. Thank you, Mr. Chairman, if I may. For 
IRS to improve their relationships with the Yakama Nation, they 
truly have to have a government-to-government relationship with 
us. As Mr. John Yellow Bird Steele has stated, we received a letter. 
An audit letter is not consultation. President Obama has Executive 
Order 13175 for all Federal agencies to communicate on a govern- 
ment-to-government level with all tribes. I consider a letter not a 
government-to-government consultation. The Yakama Nation has 
requested a formal government-to-government consultation with 
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IRS. Again, we did not receive that. And, truly, they should have 
a government-to-government consultation on my lands, at Yakama. 

Senator Johnson. Is it your position that the IRS should come 
to face-to-face conversations with you about how they want to tax 
you and when that tax begins? 

Ms. Sanchey-Yallup. Mr. Chairman, if I may, government-to- 
government consultation, to me, is face-to-face. Even though it is 
technology today, emails and all the other means of media, govern- 
ment-to-government is sitting down with my 14 elected officials 
and having a discussion. Again, my trust resources are not taxable. 
That was retained in my treaty with all exclusive rights within the 
1.4 million acres of land, to me, as a Yakama member, and all 
10,400 members, that is what we hold as trust resources to us. 
And, again, we ceded over 10 million acres of my territory of Wash- 
ington to the United States Government so that trust will stay 
Yakama Nation trust, non-taxable. 

Senator Johnson. My time has expired. Thank you. 

Ms. Sanchey-Yallup. Thank you. 

The Chairman. Senator Udall, your questions. 

Senator Udall. Just to follow up on Senator Johnson’s question. 
Has there been any consultation at all with the IRS on the issues 
that you made the initial request? 

Ms. Sanchey-Yallup. Mr. Chairman, if I may, their assumed 
consultation to me as a Tribal leader for the Yakama Nation is a 
letter. 

Senator Udall. Yes. And that is it? 

Ms. Sanchey-Yallup. That is it. 

Senator Udall. That is all you have received? 

Ms. Sanchey-Yallup. I am sorry to interrupt you. 

Senator Udall. No, please go ahead. 

Ms. Sanchey-Yallup. After we received that, then they showed 
up and said we want to review the documents. We did not allow 
that type of situation to happen, and, again, consultation to the 
Yakama Nation is truly a face-to-face, sit-down discussion with the 
14 elected Tribal council of the Yakama Nation. 

Senator Udall. And you have requested that, but haven’t re- 
ceived that as of this date? 

Ms. Sanchey-Yallup. Mr. Chairman, if I may answer, yes. A 
true and honest consultation with the Yakama Nation. 

Senator Udall. And that hasn’t occurred. 

Ms. Sanchey-Yallup. No, it has not. 

Senator Udall. Okay. Thank you very much for your testimony. 

Thank you, Mr. Chairman. I don’t have additional questions. 

The Chairman. Thank you. Senator Udall. 

Let me ask one question to Ms. Sanchey-Yallup. The Department 
of the Interior and Department of Justice are currently engaged in 
an historic effort to settle longstanding trust management lawsuits. 
Do you think current efforts by the IRS to tax per capita trust pay- 
ments will affect these settlements moving forward? 

Ms. Sanchey-Yallup. Thank you, Mr. Chairman. Yes, it will af- 
fect the trust per capita going forward. And I know we are not here 
to speak about that trust mismanagement issue, but we feel that 
is truly inconsistent with the treaty right of the Yakama Nation 
and it damages the Yakama Nation in ways that you cannot really 
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document or speak of if they choose to continue forward with as- 
suming that is taxable. 

And, again, we sit here as a treaty Tribe and we are asking for 
this Committee’s assistance to compel IRS to understand my trust 
resources that were not truly given, but we are borrowing from 
Mother Earth, that it is the Yakama Nation’s way of honoring and 
being trustworthy to Mother Earth by the trust resources and the 
payments to the Yakama members are non-taxable. And there has 
been no change in law and there has been no government-to-gov- 
ernment consultation with the Tribe of the Yakama Nation. 

The Chairman. Thank you very much. 

Are there any further questions? Senator Johnson? 

Senator Johnson. I have one more question for President Steele. 

So far this year, can you estimate how much the Tribe has pro- 
vided in welfare assistance? 

Mr. Steele. Yes, sir. All welfare assistance I think has cost the 
Tribe over $1 million. And, Senators, we do get some money from 
Venezuela through Joe Kennedy for energy assistance, and it 
passes through the Tribal ledgers, and IRS will probably tax them 
for that too. 

Senator Johnson. I have no further questions. 

The Chairman. Thank you. 

Well, I want to thank this panel very much for your testimony, 
as well as your responses, and want to thank you for highlighting 
some of the problems that we have. So I want to thank you very 
much and thank you for coming to this hearing. 

Mr. Steele. We thank you, honorable Senators. 

Ms. Sanchey-Yallup. Thank you. Chairman. 

The Chairman. Now I would like to call the next panel. 

Mr. Aaron Klein, Deputy Assistant Secretary for Economic Policy 
Coordination at the Department of Treasury; and Ms. Christie Ja- 
cobs, Director for the Office of Indian Tribal Governments at the 
Internal Revenue Service. 

Mr. Klein, thank you for being here. Will you please proceed with 
your testimony? 

STATEMENT OF AARON KLEIN, DEPUTY ASSISTANT 

SECRETARY, OFFICE OF ECONOMIC POLICY, U.S. 

DEPARTMENT OF THE TREASURY 

Mr. Klein. Thank you very much. Chairman Akaka, Vice Chair- 
man Barrasso, Senator Johnson, Senator Udall. Thank you very 
much other members of the Committee and the staff. It is an honor 
and a privilege to be here testifying before this Committee in the 
United States Senate today. 

I am going to focus on the Treasury Department’s Tribal Con- 
sultation program and discuss our most recent consultation efforts 
to clarify and improve the application of the general welfare doc- 
trine. 

In 2000, President Clinton signed Executive Order 13175, which 
requires all Executive Branch departments and agencies to engage 
in Tribal consultation and to establish a single point of contact for 
Tribal consultation, a position I hold at the Treasury Department. 

In November 2009, President Obama issued a memorandum to 
all agencies and departments requesting that agencies be actively 
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engaged in Tribal consultation, that they review and consider revis- 
ing their Tribal consultation policies, and that they consult with 
Tribal governments as they do so. 

During those initial conversations with Treasury, Tribal leaders 
raised three key issues: first, they asked for a better process for im- 
proved Tribal consultation and enhanced dialogue going forward. 
Tribal leaders raised concerns about various tax code issues, some 
of which you have heard today, and in this context they frequently 
raised concerns about the application of the general welfare doc- 
trine. Finally, tribes raised a number of issues regarding their ac- 
cess to capital for economic development. 

Treasury took these comments to heart. We have engaged in a 
series of meaningful actions in response to Tribal leaders concerns, 
and I would like to update the Committee on our work. 

Treasury took a series of steps to enhance our Tribal consultation 
process. Tribal consultation must take place from an understanding 
that conversations between the Federal Government and Tribal 
governments are conducted on a government-to-government basis, 
which is predicated on a mutual understanding and respect for 
Tribal sovereignty, as you well articulated, Mr. Chairman, and the 
witnesses before me. 

We share that opinion. We share that factual belief and we have 
tried to create a strong consultation process predicated on that. We 
have tried to open up lines of communication in both directions. We 
have set up several institutional structures to improve our commu- 
nication effort, leveraging technology, as well as making sure that 
we are in frequent contact with Tribal leaders and organizations 
both in Washington and in Indian Country. 

During the course of our consultation efforts. Tribal leaders re- 
peatedly raised concerns regarding whether certain payments or 
benefits provided by the Tribe to members are excludable from tax- 
able income under the general welfare doctrine. This exclusion gov- 
erns the types and kinds of benefits that tribes can provide to their 
members without creating a taxable event. To be clear, it does not 
govern what benefits a Tribe can provide its members. Tribes are 
free to provide benefits on whatever basis they see fit, subject to 
other provisions of law. What this exclusion does govern is whether 
the provision of such a benefit constitutes taxable income on the 
part of the recipient. 

Treasury and the IRS listened to and considered the requests of 
Tribal leaders for increased clarity on the application of the general 
welfare doctrine. We agreed to begin a consultation process dedi- 
cated exclusively to this question. Treasury and IRS have held a 
series of joint consultation meetings with Tribal leaders. We invited 
comments concerning the application of the general welfare exclu- 
sion to Indian Tribal government programs. I am pleased to report 
to the Committee that we received over 85 comments from tribes 
and Tribal leaders on this issue. 

Through our review of the written comments, our direct consulta- 
tion efforts, and our own internal analysis, it is clear to us that ad- 
ditional guidance and clarity on the general welfare doctrine is 
warranted. Treasury and the IRS have now publicly committed to 
issue new written guidance on this subject. In doing so, we will re- 
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main mindful of the comments and positions thoughtfully articu- 
lated by tribes and Tribal leaders. 

Another critical issue raised repeatedly by tribes and Tribal lead- 
ers is their access to capital. Treasury is actively engaged in trying 
to address this issue. The Native American CDFI Program, or 
NACA, focuses exclusively on establishing and growing CDFIs in 
American Indian, Alaskan Native, and Native Hawaiian commu- 
nities. I believe the NACA program represents one of the most suc- 
cessful programs in promoting access to capital in Indian Country. 

As an economist, I like to measure the success of a program by 
its demand. Certified Native CDFIs have grown by almost 40 per- 
cent since just 2009 and have increased fivefold since 2001. Clear- 
ly, the demand is there. I would especially like to thank Chairman 
Akaka, members of the Indian Affairs Committee, especially Bank- 
ing Committee Chairman Johnson, and others for their strong sup- 
port for the NACA program. 

Treasury has also worked with tribes to improve their access to 
the capital markets. As many of you are aware, under current law, 
tribes have a more limited authority to issue tax-exempt municipal 
debt than States and localities. Many tribes have argued against 
this policy on a variety of grounds. The Recovery Act responded to 
these concerns by granting Treasury the authority to allocate $2 
billion of Tribal Economic Development Bonds to Tribal govern- 
ments. 

The Act also required Treasury to study the program on the 
issues surrounding tribes’ ability to issue tax-exempt debt. We con- 
sulted as our first step in this process, received 27 written com- 
ments for the record. We took those to heart, we thought through 
the issue, and we submitted our report to Congress last year. 

Treasury’s conclusion that Congress should generally adopt the 
State or local government standard for tax-exempt government 
bonds on a permanent basis for Tribal governments was broadly 
consistent with the comments we received throughout consultation. 

In conclusion. Treasury really remains deeply committed to 
working with tribes and Tribal leaders throughout our consultation 
process. In my view, our consultation on the general welfare doc- 
trine is a perfect example of the process working at its best. Tribal 
leaders raised this issue to Treasury in general consultation, we 
did our own internal analysis and listened to what they were say- 
ing, we decided to engage in a specific consultation on this issue, 
and we have engaged in a very thoughtful, respectful, and valuable 
dialogue which will culminate in new published guidance to try and 
improve the administrability in fairness to the tax code, while pro- 
viding tribes and Tribal members greater certainty for compliance. 

That concludes my testimony, and I look forward to answering 
any questions you may have. 

[The prepared statement of Mr. Klein follows:] 

Prepared Statement of Aaron Klein, Deputy Assistant Secretary, Office of 
Economic Policy, U.S. Department of the Treasury 

Introduction 

Good afternoon. Chairman Akaka, Vice Chairman Barrasso, and members of the 
Committee. I appreciate the opportunity to testify before you on the Treasury De- 
partment’s Tribal Consultation program with a focus on our most recent consulta- 
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tion efforts to clarify and improve the application of the general welfare doctrine for 
Tribes for tax purposes. 

Tribal Consultation 

In 2000, President Clinton signed Executive Order 13175, which required all exec- 
utive branch departments and agencies to engage in Tribal consultation on policies 
that have Tribal implications. EO 13175 also required each agency to establish a 
single Point of Contact for Tribal Consultation, a position I hold at the Treasury 
Department. In November 2009, President Obama issued a Memorandum to all 
agencies and departments requesting that agencies be actively engaged in Tribal 
consultation, that agencies review and consider revising their Tribal consultation 
policies, and that they consult with Tribal governments as they do so. 

During those initial conversations with Treasury, Tribal leaders raised three key 
issues. First, they asked for a better process for improved Tribal consultation and 
an enhanced dialogue going forward. Specifically, they stressed the importance of 
Tribal sovereignty and that true consultation can only take place with the under- 
standing that the relationship between Tribes and the Federal government is a gov- 
ernment-to-government relationship. Second, Tribal leaders raised concerns about 
various tax code issues related to Tribal governments. Tribal corporations, and Trib- 
al members. Among the many tax issues highlighted by Tribal leaders, concerns 
about the application of the general welfare doctrine were the most frequently 
raised. Finally, Tribes raised a number of concerns regarding their access to capital 
for economic development. Within this area, issues relating to Tribal Economic De- 
velopment Bonds as well as the Community Development Financial Institutions 
(CDFI) Fund’s Native American program were the two most significant. 

Treasury took the comments raised by Tribal leaders to heart. We have engaged 
in a series of meaningful actions in response to Tribal leaders’ concerns, and I would 
like to update the Committee on our work. 

Consultation Efforts 

Treasury has taken a series of steps to enhance our Tribal consultation process. 
First, Treasury developed an internal Tribal consultation process as required by the 
Presidential Memorandum. This process is in accordance with EO 13175 and has 
three main principles: 

• The Treasury Department is committed to the establishment of a comprehen- 
sive consultation process leading to meaningful dialogue with Indian Tribes on 
Treasury policies that have implications for such Tribes, and in particular those 
regulations and legislative proposals that have a direct and identifiable eco- 
nomic impact on Indian Tribes or preempt Tribal law. 

• Tribal consultation will assist Treasury’s development of policy, regulation, and 
legislative activities, as it will increase Treasury’s understanding of the issues 
and potential impact of activities on Tribes and American Indians and Alaskan 
Natives. 

• The Treasury Department is committed to developing and issuing regulations 
and guidance in a timely and efficient manner. 

Tribal consultation must take place from an understanding that conversations be- 
tween the Federal Government and Tribal governments are conducted on a govern- 
ment-to-government basis, which is predicated on mutual understanding and re- 
spect for Tribal sovereignty. 

A strong consultation process requires open lines of communication in both direc- 
tions. Tribal leaders need to be able to easily contact Treasury, whether to request 
a meeting, ask about a specific program, or submit their views on a particular issue. 
Treasury needs to be able to communicate with Tribal leaders in a clear, consistent, 
and transparent manner, and easily solicit Tribal views on policy issues. To accom- 
plish these objectives, we have set up several institutional structures to improve our 
communication. First, we have created an email address for any Tribal leader to 
send a Tribal consultation request, Tribal.consult@Treasury.gov. Moreover, we have 
established a specific webpage dedicated to Tribal consultation which is regularly 
updated with tbe latest Tribal consultation requests, policy statements, and reports 
to Congress {http:! / www.treasury.gov ! resource-center ! economic-policy ! tribal-pol- 
icy ! Pages ! Tribal-Policy .aspx). We have also released our Tribal consultation plan so 
that any Tribe or interested party can see how Treasury is fulfilling our Tribal con- 
sultation requirement. 

Since adopting our new Tribal consultation process. Treasury has engaged in mul- 
tiple consultation processes over a wide variety of issues, including Tribal Economic 
Development Bonds and the application of the general welfare doctrine. In addition, 
we have continued to hold general consultation and listening sessions to solicit input 
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from Tribal leaders as well as to enable Tribal leaders to ask detailed questions di- 
rectly to Treasury officials. 

Consultation can and must take place both in Washington, D.C. and in Indian 
country. I have engaged in consultation and listening sessions in South Dakota, Or- 
egon, and Louisiana. Other Treasury officials have travelled across the country to 
conduct specific outreach efforts, including a series of conferences and events re- 
garding access to capital, which were sponsored by the CDFI Fund along with the 
Federal Reserve Banks of Minneapolis and San Francisco and other federal agen- 
cies. My colleagues at the IRS have also regularly held consultation sessions across 
the country. 

Tribal leaders often raise issues that concern both Treasury and IRS. To best ad- 
dress these concerns, we have regularly held joint consultation sessions where Trib- 
al leaders engage with senior officials from both Treasury and IRS simultaneously. 
This not only maximizes efficiency but also encourages a more collaborative process 
so that everyone is hearing and responding to all parties. 

General Welfare Doctrine 

During the course of our consultation efforts. Tribal leaders repeatedly raised con- 
cerns regarding whether certain payments or benefits provided by the Tribe to mem- 
bers are excludable from taxable income under the general welfare doctrine. This 
exclusion governs the types and kinds of benefits that Tribes can provide to their 
members without creating a taxable event. To be clear, it does not govern what ben- 
efits a Tribe can provide its members. Tribes are free to provide benefits on what- 
ever basis they see fit, subject to other provisions of law. What this exclusion does 
govern is whether the provision of such a benefit constitutes taxable income on the 
part of the recipient. 

Treasury and IRS listened to and considered the requests of Tribal leaders for in- 
creased clarity on the application of the general welfare doctrine. We agreed to 
begin a consultation process dedicated exclusively to this issue late last year, hold- 
ing our first consultation meeting on November 30, 2011, in conjunction with the 
President’s Tribal Nations summit. On March 8, 2012, we held another consultation 
session hosted by the National Congress of American Indians in conjunction with 
their annual conference. To provide an opportunity for direct dialogue for all Tribal 
leaders who were not able to make the earlier in-person consultation sessions, we 
also held a national phone call just two weeks ago on May 30, 2012. In all of these 
meetings. Treasury and IRS participated jointly, and while exact attendance figures 
are not known, it appears that approximately 300 people in total attended these 
events. 

Our Tribal consultation on this issue was not limited to just these in-person meet- 
ings. The IRS issued Notice 2011-94 on November 15, 2011, which invited com- 
ments concerning the application of the general welfare exclusion to Indian Tribal 
government programs. When various Tribal leaders requested additional time to 
submit comments, we accommodated their requests by extending the deadline by an 
additional 30 days. I am pleased to report that we have received over 65 comments 
from Tribes and Tribal leaders within the official comment period, and more than 
20 additional comments since then. 

Through our review of the written comments, our direct consultation efforts, and 
our own internal analysis, it is clear to us that additional guidance and clarity on 
the general welfare doctrine is warranted. Treasury and the IRS have now publicly 
committed to issue new written, published guidance on this subject. In doing so, we 
will remain mindful of the comments and positions thoughtfully articulated by 
Tribes and Tribal leaders during the consultation process. 

Access to Capital 

Access to capital is another critical concern raised repeatedly by Tribes and Tribal 
leaders. Treasury is actively engaged in helping Tribes access capital to grow their 
local economies. Within the CDFI Fund, a bureau of Treasury whose mission is to 
expand the capacity of financial institutions to provide credit, capital, and financial 
services to underserved populations and communities in the United States, the Na- 
tive American CDFI Assistance Program (NACA) focuses exclusively on establishing 
and growing CDFIs in American Indian, Alaskan Native, and Native Hawaiian com- 
munities. I believe the NACA program represents one of the most successful pro- 
grams in promoting access to capital in Indian Country. There are 70 certified Na- 
tive American CDFIs in operation all around the country, hopefully serving many 
of the Tribes represented here today. As an economist, I like to measure the success 
of a program by demand. Certified Native CDFIs have grown by over 38 percent 
since 2009 and have increased five-fold since 2001, when there were just 14. Clearly 
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there is demand among American Indians, Native Alaskans, and Native Ha^waiians 
for CDFIs. 

We are trying to keep pace with demand for Native American CDFIs. In March 
of this year, Treasury announced the results from our most recent round of funding 
for the NACA program. There were 71 applicants for over $23 million in funds. This 
included 25 existing certified Native CDFIs that applied for more than $16 million 
in grants along with 46 potential new Native CDFIs, certified Native CDFIs, and 
Sponsoring Entities that applied for over $6 million in technical assistance grants. 
Over the lifetime of the NACA program. Treasury and CDFI have awarded over $57 
million to more than 250 applicants. 

Given its success, there is also strong support for the NACA pro^am in Congress, 
and I would like to thank Chairman Akaka, members of the Indian Affairs Com- 
mittee, especially Banking, Housing, and Urban Affairs Committee Chairman John- 
son, and others for their continued strong support for the NACA program. This is 
program is one of the most powerful and effective tools to promote economic develop- 
ment and bring basic financial services into Indian Country, and we are committed 
to working with Tribes and Tribal leaders to ensure its continued success. 

Treasury has also worked with Tribes to help improve their access to the capital 
markets. As many of you are well aware, under current law Tribes have a more lim- 
ited authority to issue tax-exempt municipal debt than states and localities. Many 
Tribes have argued against this policy on a variety of grounds, including that it has 
inhibited economic development, hampered Tribes’ access to the capital markets, 
and was unfair when compared to the broad authority granted to State and local 
governments. The American Recovery and Reinvestment Act (Recovery Act) re- 
sponded to these concerns by granting Treasury the authority to allocate $2 billion 
of Tribal Economic Development Bonds (TEDBs) to Tribal governments. These allo- 
cations would grant Tribes the authority to issue tax-exempt debt for a wide range 
of projects that previously would not have qualified. Treasury acted quickly, allo- 
cating the funds in two different $1 billion tranches and giving awards to 134 appli- 
cants. 

Treasury was also given an opportunity in the Recovery Act to study the TEDB 
program and report back to Congress on both the program and, more broadly, on 
the issues surrounding Tribes’ ability to issue tax-exempt debt. Our first step in this 
process was to act in accordance with Executive Order 13175 and begin a consulta- 
tion process with Tribes. Through that process we received written comments from 
27 Tribes, Tribal organizations, and interested parties from our open Notice in the 
Federal Register as well as many other comments and insights through various con- 
sultations. The input that we received through the consultation process proved in- 
valuable as we sifted through the various policy options available. Broadly speaking, 
the comments indicated the strong desire to grant Tribal governments permanent 
and indefinite authority to issue tax-exempt debt similar to the authority enjoyed 
by state governments. 

Treasury submitted its congressional report on TEDBs in December 2011, in 
which we concluded: 

“For reasons of tax parity, fairness, flexibility, and administrability, the Depart- 
ment recommends that Congress adopt the State or local government standard 
for tcix-exempt government bonds ... on a permanent basis for purposes of In- 
dian Tribal government eligibility to issue tax-exempt governmental bonds, 
without a bond volume cap.” 

That is we recommended that Congress make permanent the experiment begun 
in the Recovery Act and allow Tribal governments to have access to tax-exempt 
bonds on their own terms as consistent with the TEDB program. This conclusion 
is broadly consistent with the positions articulated by many Tribes and Tribal lead- 
ers. 

While Treasury has made this recommendation for parity on teix-exempt debt, it 
will not become law until Congress acts. In the meantime, TEDB allocations from 
the original $2 billion still exist and Treasury and the IRS are working to reallocate 
the existing authority. In that endeavor we have continued to seek Tribal input and 
hope to announce our plans for reallocation in the very near future. 

Conclusion 

Treasury remains committed to working with Tribes and Tribal leaders through 
our consultation process. In my view, our Tribal consultation on the general welfare 
doctrine is a perfect example of this process working at its best. Tribal leaders pre- 
sented these issues to Treasury and IRS through general consultation and Treasury 
and IRS examined the issues and agreed to a more in-depth specific consultation, 
resulting in an extensive and highly productive dialogue. Consequently, the new 
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guidance will improve the administrability and fairness of the tax code while pro- 
viding Tribes and Tribal members greater certainty for compliance. That concludes 
my testimony, and I look forward to answering any questions you may have. 

The Chairman. Thank you very much, Mr. Klein. 

Ms. Jacobs, will you please proceed with your statement? 

STATEMENT OF CHRISTIE J. JACOBS, DIRECTOR, OFFICE 

OF INDIAN TRIBAL GOVERNMENTS, INTERNAL REVENUE 

SERVICE, U.S. DEPARTMENT OF THE TREASURY 

Ms. Jacobs. Good afternoon. Chairman Akaka and members of 
the Committee. I appreciate the opportunity to be here this after- 
noon to discuss how the general welfare exclusion applies to Tribal 
programs. 

As I begin, I want to acknowledge that the United States has a 
unique government-to-government relationship with Indian tribes, 
as set forth in the Constitution of the United States, treaties, stat- 
utes, executive orders, and court decisions. The Office of Indian 
Tribal Governments within the Internal Revenue Service was cre- 
ated in response to requests by Tribal leaders. This office exists to 
facilitate the government-to-government relationship and to assist 
tribes in meeting their Federal tax obligations. 

The principal issue for discussion today is the general welfare ex- 
clusion. Tribes, like all governments, sponsor programs designed to 
support their members. To be very clear, whether this exclusion is 
or is not applied does not limit what benefits or social programs 
tribes can provide to their members. The question is whether pay- 
ments made through those programs are excludable from the in- 
come of the recipient under the general welfare doctrine. 

There are two key tax concepts: first. Internal Revenue Code Sec- 
tion 61 provides that gross income includes all income from what- 
ever source derived, unless a specific exception in the Code applies; 
second, the general welfare exclusion is a non-Code exception, an 
administrative exclusion that has developed in official IRS guid- 
ance and recognized by courts and Congress for more than 50 
years. 

Despite the statutory breadth of Section 61, the administrative 
rulings show that payments made by government units. Tribal or 
non-Tribal, can be excluded from a recipient’s gross income under 
the general welfare doctrine if the payments are: made under a 
government program; for the promotion of the general welfare 
based generally on individual, family, and other needs; and do not 
represent compensation for services. 

The IRS does not have, and never has had, a special program for 
examining Tribal government social welfare programs. The ques- 
tion may arise if the Tribe seeks a letter ruling about a specific 
program. It can also arise during an IRS review of a Tribal govern- 
ment’s tax reporting compliance. The Code requires all persons, in- 
cluding Indian Tribal governments, to report to the IRS certain 
payments of $600 or more. During an examination, records may 
show such payments to Tribal members requiring further inquiry 
as to whether the general welfare exclusion applies. If so, those 
payments do not need to be reported. 

The IRS always examines a program using the same three- 
pronged analysis. Comments from the Tribal community have fo- 
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cused on two of those prongs: whether the payments are being dis- 
bursed based upon the needs of the recipient and whether the pay- 
ments constitute compensation received for services. 

While there are many Tribal and non-Tribal examples in admin- 
istrative rulings, the difficulty has been that each application is 
fact-specific, and the historical and cultural context within the 
Tribal government environment adds a layer of complexity. 

In response to concerns raised by various tribes and Tribal lead- 
ers, the IRS issued Notice 2011-94 last November, inviting com- 
ments concerning the application of the general welfare exclusion 
to Indian Tribal government programs and beginning a specific 
consultation process with tribes on how to find a solution that ad- 
dresses their concerns and improves clarity and consistency of the 
tax law. 

Since then, the IRS has received numerous, as you have heard, 
written comments from tribes and Tribal leaders, which we are 
currently reviewing, and the IRS and Treasury have engaged in 
multiple consultation sessions, such as in November during the 
White House Tribal Nations Conference, in March during the Na- 
tional Conference of American Indians annual meeting, and a na- 
tional consultation session conducted through teleconference to fa- 
cilitate participation. 

In addition, on June 6th, the Advisory Committee on Tax Ex- 
empt and Government Entities, which is made up of representa- 
tives from the public, including representatives of the Tribal com- 
munity, issued a report on the General Welfare Doctrine as Applied 
to Indian Tribal Governments and Their Members. We are cur- 
rently reviewing the recommendations of that report and we expect 
to continue receiving input as we move forward. 

The IRS plans to publish written guidance that will address 
issues and respond to concerns raised by tribes in their oral and 
written comments. Our intent is that this published guidance, 
along with improved internal coordination procedures, will provide 
increased clarity and consistency of the application of the general 
welfare doctrine. Tribal concerns are very important to us and we 
look forward to continuing to work with tribes on this item in the 
future. 

I am aware of the Administration’s commitment to strengthen 
and build the government-to-government relationship between the 
United States and Tribal Nations, and I appreciate the Commit- 
tee’s interest in these matters. 

Thank you. This concludes my testimony, and I would be happy 
to answer any questions. 

[The prepared statement of Ms. Jacobs follows:] 

Prepared Statement of Christie J. Jacobs, Director, Office of Indian Tribal 

Governments, Internal Revenue Service, U.S. Department of the Treasury 

Introduction 

Good afternoon, Chairman Akaka, Vice Chairman Barrasso, and members of the 
Committee. 

I appreciate the opportunity to be here this afternoon to discuss how the general 
welfare exclusion applies to tribal programs. 

At the opening of my testimony, I want to acknowledge that the United States 
has a unique government-to-government relationship with Indian tribes as set forth 
in the Constitution of the United States, treaties, statutes, executive orders, and 
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court decisions. The Office of Indian Tribal Governments within the Internal Rev- 
enue Service (IRS) was created in response to requests by tribal leaders. This office 
exists to facilitate the government-to-government relationship and to assist tribes in 
meeting their Federal tax obligations. 

General Welfare Exclusion 

The principle issue for discussion today is the general welfare exclusion. Tribes, 
like all governments, sponsor social welfare programs designed to support their 
members. Of principal relevance to the IRS is whether payments made through 
those social welfare programs are taxable. To be very clear, whether this exclusion 
is or is not applied does not limit what benefits or social programs tribes can pro- 
vide to their members. The question is whether the provision of those benefits is 
excludable from gross income under the general welfare doctrine. 

In order to provide context to this discussion I would like to briefly explain certain 
tax principles that apply to government social welfare programs, how the IRS has 
applied these principles in the past to tribal social welfare programs, and what the 
IRS is doing in order to address the concerns of the Indian tribal community on this 
topic. 

Brief Explanation of Tax Principles 

The two concepts relevant to this discussion are gross income and the IRS’s ad- 
ministrative general welfare exclusion from gross income. 

Section 61 of the Internal Revenue Code (Code) provides that gross income in- 
cludes all income, from whatever source derived, unless a specific exception in the 
Code applies. This provision establishes the general rule that income will be taxed 
unless it is expressly excluded from teixation. 

The general welfare exclusion is, however, a non-Code exception. It is an adminis- 
trative exclusion that has been developed in official IRS guidance and recognized 
by the courts and Congress over a fifty-five year period. See, e.g.. Rev. Rul. 63-136, 
1963-2 C.B. 19; Graff v. Commissioner, 673 F.2d 784 (5th Cir. 1982), affg. per eu- 
riam 74 T.C. 743 (1980); Bailey v. Commissioner, 88 T.C. 1293 (1987). 

Some have expressed a concern that guidance on the general welfare exclusion 
lacks clarity because it is not found in the Code but in these other forms of adminis- 
trative guidance and court decisions that stretch over five decades. 

It is clear that the exclusion can apply to payments made by governmental units, 
tribal or non-tribal. Although Code section 61 defines broadly the items that are in- 
cluded in gross income, the IRS has consistently concluded that payments made to 
individuals by governmental units, under legislatively provided social benefit pro- 
grams, for the promotion of the general welfare, are not includible in a recipient’s 
gross income. See, e.g.. Rev. Rul. 74-205, 1974-1 C.B. 20; Rev. Rul. 98-19, 1998- 
1 C.B. 840. 

To qualify under the general welfare exclusion, payments must: (1) be made under 
a governmental program, (2) be for the promotion of general welfare (i.e., be based 
generally on individual, family or other needs), and (3) not represent compensation 
for services. 

I’d like to emphasize that the general welfare exclusion applies equally to general 
welfare program payments of all governments, tribal, federal, state, and local. 

Past Application of the Exclusion to Tribal Programs 

The IRS does not have and never has had a special program for examining tribal 
government social welfare programs. Historically, there were two primary ways that 
the IRS came to analyze tribal social welfare programs and whether payments made 
through these programs qualified for the general welfare exclusion. 

One way that the IRS may come to examine a tribal program is for the tribe to 
seek a letter ruling from the IRS on the tax implications of a certain program. The 
IRS has historically provided all governments, tribal and non-tribal, with the oppor- 
tunity to seek a letter ruling to determine if a certain program qualifies for the gen- 
eral welfare exclusion. Some tribes have availed themselves of this process. How- 
ever, the expense, time needed, and the limited reliance provided by a letter ruling 
may have discouraged tribes from seeking letter rulings for their programs. 

The second way tribal social programs may come under review is through an ex- 
amination of a tribal government’s teix reporting compliance. The Code requires all 
persons, including Indian tribal governments, to report certain payments of $600 or 
more to the IRS. During an examination, a review of an Indian tribal government’s 
books and records may show pa 3 unents of $600 or more to tribal members for social 
programs. These pa 3 unents require further consideration, because payments to 
which the general welfare exclusion applies do not have to be reported. 

The IRS always examines a program using the same three prong analysis of the 
general welfare exclusion. There has not been significant concern voiced to us re- 
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garding the first prong of this analysis: whether payments are being made from a 
government fund or not. The comments we have received on the application of the 
general welfare exclusion within the tribal context have been on the second and 
third prongs of the analysis: whether the payments are being disbursed based upon 
the needs of the recipient and whether the payments constitute compensation re- 
ceived for services. 

For example, in one private letter ruling, a tribe provided certain educational as- 
sistance and benefit payments to its members who attended institutions of higher 
learning and vocational or occupational training. Most tribal members qualifying for 
assistance had an income below the national family median income level. In this 
instance, it was determined that the educational assistance payments were made to 
enhance educational opportunities for students from lower-income families and, 
therefore, were excluded from gross income because the payments were for the pro- 
motion of the general welfare. 

In another ruling, it was determined that payments to participants in a tribal pro- 
gram designed to train unemployed and underemployed residents in construction 
skills were excluded from income under the general welfare exclusion because the 
primary purpose was training, which is based on the need for additional skills to 
prepare for the job market, and was not a payment for the compensation of services. 

The difficulty in these examples and in applying the general welfare exclusion has 
been that each application is fact-specific and requires an independent analysis. The 
historical and cultural context within the tribal government context adds a layer of 
complexity to this analysis. Historically, tribes have expressed their concern to us 
that the IRS has not consistently applied the general welfare exclusion. 

The IRS Response to Tribal Concerns 

At various points, different tribes and tribal leaders have voiced concerns over the 
application of the exclusion provided under the general welfare doctrine. This issue 
came up through various levels of consultation and outreach with tribes and tribal 
leaders. 

In November, 2011, in response to these consultation sessions, various meetings 
and general outreach with tribes and tribal leaders, and internal IRS and Treasury 
discussions, the IRS issued Notice 2011-94, which invited comments concerning the 
application of the general welfare exclusion to Indian tribal government programs. 
The purpose of the Notice was to begin a specific consultation process with tribes 
on how to find a solution that addressed their concerns and improved clarity and 
consistency of the tax law. 

The IRS has received over 80 written comments from tribes and tribal leaders 
submitted in response to Notice 2011-94. We are still reviewing those comments as 
we consider the next step in this process. Additionally, the IRS and Treasury held 
a general welfare-specific consultation session in conjunction with the White House 
Tribal Nations Conference on November 30, 2011. It was attended by over one hun- 
dred tribal representatives. On March 8, 2012, Treasury and the IRS participated 
in a consultation session hosted by the National Congress of American Indians in 
conjunction with their annual conference and attended by approximately forty tribal 
representatives. On May 30, 2012, Treasury and IRS held a national phone forum 
that had over 150 participants. Recently, on June 6, 2012, the Advisory Committee 
on Tax Exempt and Government Entities, which is made up of representatives from 
the public including representatives of the tribal community, issued a report on the 
General Welfare Doctrine as Applied to Indian Tribal Governments and Their Mem- 
bers. We are currently reviewing the recommendations of the report and we expect 
to continue receiving comments as we move forward. 

The IRS plans to publish written guidance that will address issues raised by 
tribes in their comments. Our intent is that this published guidance, along with im- 
proved internal coordination procedures, will provide increased clarity and consist- 
ency of the application of the general welfare doctrine. In the process of doing so, 
we will respond to many of the concerns which we have heard through the written 
and in-person consultation sessions. Our goal is to publish guidance as soon as pos- 
sible. Tribal concerns are very important to us and we look forward to working with 
tribes on this item in the future. 

This concludes my testimony and I would be happy to answer any questions you 
might have. 

The Chairman. Thank you very much, Ms. Jacobs. 

Mr. Klein, the Treasury Department has been holding consulta- 
tions on the application of the general welfare doctrine to Tribal 
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governments. What will be the end product of those consultations 
and what is the time frame for publishing the end product? 

Mr. Klein. Thank you, Chairman Mcaka. As was noted, we 
began this direct consultation last November on this specific issue 
and we have held several meetings. I think some of the milestones 
along the way here have been the 85 comments that have come in. 

We have stated, as the time frame going forward, that we are 
going to publish this written guidance. I don’t have an exact time 
as to when. There is an inherent tension, as you heard from wit- 
nesses in the first panel, as I am sure you have heard from others 
and as we have heard. These are real concerns about programs 
that are going on and affecting real people every day, so we want 
to address this as quickly as possible. 

On the other hand, engaging in consultation in this productive 
dialogue takes time in the back and forth. It takes time to go 
through the comments; it takes time to think through some of 
these complicated issues, because as we are setting their unique 
concerns that face Indian Country, but they are also precedent that 
would affect other governmental entities that fall under this. 

It would be my hope that we are able to balance those sets of 
competing interests and issue published guidance in the not too 
distant future. That being said, I don’t view that as an endpoint 
to the process; I view it as a continual process and a continual 
chance for enhanced dialogue on this, because these issues, given 
their complexity, will continue for quite some time. 

The Chairman. Can the Treasury keep the Committee informed 
of the programs on this that you are talking about? 

Mr. Klein. Absolutely, Mr. Chairman. 

The Chairman. Thank you. 

Ms. Jacobs, taxation of Tribal social programs or benefits inter- 
fere with a tribe’s ability to provide those benefits to its members. 
What do you say to someone like President Steele, who has testi- 
fied that a tax bill to someone on his reservation may mean the dif- 
ference between complying with an IRS payment or providing food 
stamps to their family? 

Ms. Jacobs. Thank you for that question, Mr. Chairman. During 
the consultation sessions that we have been having, we have heard 
these concerns from a variety of tribes, and part of the issue they 
have raised is consistency with these programs. We have now insti- 
tuted better internal procedures. I have issued instructions to my 
field staff that they must coordinate all of these general welfare 
questions with our technical staff so that we can have a better com- 
munication and have a better effort at ensuring consistency in 
these matters. 

This is an issue for all governments because the general welfare 
exclusion applies equally to State and local governments, as it does 
to Tribal governments, as they all seek to take care of the welfare 
of their citizens and members. It is the same doctrine, and at times 
we say yes or no to a State or local government, as we may have 
to say yes or no to a Tribal government on their programs. I believe 
those governments share the same concerns about their citizens 
and we are cognizant of that and continue to listen to the tribes’ 
concerns as they raise their unique circumstances to us. 

The Chairman. Thank you. 
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Mr. Klein, one of the major issues that the tribes have brought 
to my attention is that the field examiners are often unaware or 
dismissive of Tribal culture and the unique status of tribes as gov- 
ernments. What type of training do your examiners undergo prior 
to interacting with Tribal governments to ensure they are respect- 
ful of the unique cultural, social, and governmental status of 
tribes? 

Mr. Klein. Thank you. Chairman, for that question. You are ab- 
solutely right, the importance of first recognizing the government- 
to-government nation and respect of sovereignty, as well as under- 
standing the added layer of complexity that cultural programs pro- 
vide for Tribal governments and their members is incredibly impor- 
tant. 

When we went out for this notice for comments, we actually spe- 
cifically mentioned cultural programs as an area where we were 
seeking further understanding and information in terms of what 
benefits tribes provide, because in that area they are very different 
from other governments, and we need to respect and understand 
that is the purpose of the Tribe and we need to understand, as we 
go forward in this guidance process, how we can best provide that 
type of guidance for tribes for their cultures. 

In terms of the IRS training, I will turn, if you don’t mind, over 
to Ms. Jacobs for her office, since that is really under her responsi- 
bility. 

The Chairman. Thank you. 

Ms. Jacobs. Well, thank you, Mr. Chairman, for allowing me to 
add to Mr. Klein’s answer. 

When the Office of Indian Tribal Governments first came into ex- 
istence around 12 years ago, we worked very closely with a variety 
of tribes from across the Country and ended up working directly 
with a Tribally owned entity to develop some training that not only 
focused on Indian law, but also on protocol training, cultural train- 
ing in the general sense, not specific to the general welfare exclu- 
sion. All of our employees go through that training and are ex- 
pected to have a knowledge of the tribes that they are assigned to 
assist in the field, and those training efforts continue to be ongoing 
and refined as we gain experience in working with the tribes from 
the Internal Revenue Service. 

The Chairman. Thank you very much. 

Senator Johnson, your questions. 

Senator Johnson. Ms. Jacobs, when did you first begin to de- 
mand 1099s? 

Ms. Jacobs. Senator, 1099 reporting has been in the tax code for 
a time that I cannot speak to. I could get back to you with the date 
that that started. In the general welfare area this comes up if a 
program is determined to result in a tax consequence to an indi- 
vidual, then a 1099 would be issued. It also comes up most gen- 
erally in the employment tax context for vendors and that sort of 
payment. 

Senator Johnson. I was under the impression that 1099s were 
not required in Indian Country previously. 

Ms. Jacobs. Senator, I would be happy to provide your staff with 
a more detailed analysis of the 1099 requirements, but as I stated 
in my testimony, all persons, including Tribal governments. State 
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and local governments, are required to file 1099s on the payments 
to which 1099s apply. 

Senator Johnson. They always have heen? 

Ms. Jacobs. I would have to get back to you on that. 

Senator Johnson. Is there any other way you can imagine that 
you could avoid the 1099 situation? 

Ms. Jacobs. Senator, I believe that in these ongoing consulta- 
tions on the general welfare doctrine, this is an issue we have been 
discussing. What are the understandings of the programs that are 
out there in Indian Country, what ways are the tribes admin- 
istering them and how we can work with them on the administra- 
tive issues, as well as the delivery of the programs that they are 
engaged in. I think our ongoing dialogue with the tribes to explore 
those issues is something that we could then take into account as 
we move forward in developing some sort of published guidance so 
that we are all in a situation of further clarity and consistency in 
administering the tax law in this area. 

Senator Johnson. Is there any way you could arrive at the de 
minimis number in dealing with the amount spent? 

Ms. Jacobs. Thank you. Senator. That is also one of the concerns 
and issues that we have been discussing with the tribes through 
the consultation, and a concern that we will certainly take into ac- 
count as we continue the dialogue on developing further guidance 
for both the tribes and other governments who are affected by the 
general welfare exclusion. 

Senator Johnson. I have no further questions. 

The Chairman. Thank you very much. 

Senator Udall, your questions, please. 

Senator Udall. Thank you. Chairman Akaka. 

Ms. Jacobs, can you tell us the number of audits the IRS con- 
ducted of Indian tribes last year? 

Ms. Jacobs. Senator, thank you for that question. I do not have 
that sort of data available to me, but we would be happy to take 
your question back and get back to you with that. 

Senator Udall. Okay. And I would also be interested in has the 
trend changed over the last five years. So those two answers to 
those questions. 

In your testimony you mentioned that tribes can avail them- 
selves of a letter ruling to certify that a program qualifies for the 
general welfare exception. Approximately how many of these are 
requested annually, and has that number stayed relatively con- 
sistent over the last five years? Is that in the same category? 

Ms. Jacobs. Yes, Senator. The precise numbers would be in the 
same category, but may I explain a bit? The private letter program 
is something available to any government or any other company, 
individual through our chief counsel’s office, where you can present 
your situation and receive a ruling on those tax consequences. I am 
not sure whether the chief counsel’s office is able to delineate be- 
tween one sort of government asking the questions versus another, 
so I am not sure if we will have those numbers. 

The other item I might mention is that when anyone comes in 
for a private letter ruling, they have the opportunity to withdraw 
that request if the answer we give them a preliminary answer and 
it is counter to their position. If it is negative, they can withdraw 
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that request and it won’t be published. So it may also not be pos- 
sible to completely give you the landscape, but we will do our best 
to describe those situations for you. 

Senator Udall. Thank you. Your testimony cites two examples 
of where the general welfare exemption was applied to Tribal pro- 
grams. Can you share an example of a program or tax event where 
the general welfare exemption was denied? 

Ms. Jacobs. Well, Senator, as I have said, one of the issues with 
the general welfare exception is that it is very fact-specific. It has 
developed over 50 years as a facts and circumstances test, and I 
think there is a lot of information and misinformation out there on 
some of the issues involved with governments and the general wel- 
fare exception. 

It is difficult to describe when a situation might be allowable 
versus not; often the facts appear to be very similar. For example, 
in a housing program, once one delves into whether the individuals 
actually have the benefits of ownership and are therefore able per- 
haps to have their house improved in a way that then allows them 
to sell that property and gain a benefit, versus a situation that 
might occur on Tribal trust land where an individual would not 
own the land and, therefore, not be able to sell it and have that 
benefit could be an example of where things look similar but might 
not be. 

Senator Udall. Might not be. Let me ask about, and I am not 
asking for a ruling here because I understand it is fact-specific. 
There is a tradition in New Mexico of feast days, and this goes way 
back to the idea of the individual pueblo and households in the 
pueblo inviting everybody in. I mean, it is a very broad invitation. 
If you are within 100 miles or something, you decide you are going 
to go to the Jemez Pueblo or the Zuni Pueblo or something like 
that, and come to a feast day, when it is publicly announced. We 
have heard of an incident of a field agent issuing 1099s to Tribal 
members for distributions that pueblo governments give to heads 
of households to help offset feast day costs. 

The fee state, sometimes you can have anywhere from 50 to 100, 
200 people come through. The people that hold these feasts are of 
modest incomes, so the Tribe is trying to help them incur some of 
the costs, but also remain true to the tradition. So if you follow 
your example here, to qualify under the general welfare exclusion, 
payments must, number one, be made under a government pro- 
gram. I assume what the Tribe should do here is that if they had 
a program like this on feast days, that they would make it official 
through the council or something, and say there is a program for 
giving out money to support the feast days, and that makes it more 
credible, Mr. Klein seems to be nodding, that makes it more cred- 
ible in terms of how the money is allocated. 

Then your second criteria is for the promotion of the general wel- 
fare, be based generally on the individual, family, or other needs, 
it would seem like it would qualify there, and not represent com- 
pensation for services. 

But it seems the key in this kind of situation is having a pro- 
gram in place where the money that goes from the Tribe to the in- 
dividual to support the feast day is something that is recognized 
by the governing body and then it has a much better chance to 
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make it into the general welfare exemption or exclusion. Would 
that be fair? Not asking you to make any ruling, but just knowing 
what the facts are there. 

Ms. Jacobs. Senator, obviously, I can’t speak to any particular 
situation, but these are exactly the sorts of things that we are ap- 
preciating in our consultation with the tribes, describing the reality 
of the situations to us so that we can work together to come up 
with guidance on those situations. 

Senator Udall. Yes. And we really appreciate you doing that, be- 
cause I think when you and Mr. Klein are in these consultations, 
that you sit down with the tribe, as some of the previous witnesses 
talked about, learn about their traditions, learn about the culture, 
learn what it is that they have done for hundreds of years, maybe 
thousands of years. 

Then I think you are better able to apply this particular exemp- 
tion to their circumstances and situation, and give them some guid- 
ance. Just like I was talking about here, you know, it might make 
it a little stronger if you actually set up, under the governing body, 
a program so that monies that would flow would do for the fol- 
lowing reasons. 

Mr. Klein, did you have a comment on that? 

Mr. Klein. I think that is exactly right. Senator. I think when 
there are established programs, especially those that have gone 
through, the Tribal government is a self-governing organization, 
and programs that have been adopted and ratifled by Tribal council 
through that process clearly become a stronger program with re- 
spect to the general welfare doctrine. 

Senator Udall. Thank you. 

Sorry for going over. Chairman Akaka, but I just wanted to focus 
in on that. Thank you very much. 

The Chairman. We will have another set of questions. 

Let me begin this second part here. 

Ms. Jacobs, can you tell the Committee, is the audit examination 
process the same for all government entities? Is there parity with 
the State and local governments? 

Ms. Jacobs. Well, thank you for that question, Mr. Chairman. I 
would say that all governments are subject to the verification of 
their reporting requirements. In all governments, generally the pri- 
mary issue that we, the IRS have, relates to employment tax com- 
pliance. All governments, including Tribal governments, are em- 
ployers and the rules about employment tax is generally the same 
for all of those governments, and that is generally what we would 
be looking at with them. So in that respect, other than the specific 
rules that are different for tribes and specific rules that might be 
different for States, the general process is the same, yes, sir. 

The Chairman. Now, to the panel, are you aware that the 
Obama Administration has made it a priority to settle longstanding 
trust cases? Tribes are now concerned that distribution of those 
settlements to individual Tribal members will be considered tax- 
able income. This seems contrary to the Per Capita Act. Do you 
view distribution of these settlements as taxable income? And how 
do you reconcile the prior interpretations of the Per Capita Act? 

Mr. Klein. Chairman, to answer the first part of your question, 
yes, we are aware of the longstanding desire to settle these claims. 
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We are aware and have become increasingly aware in a variety of 
venues about tribes’ concerns about the tax status of not just the 
settlement, but other income derived from Tribally trust land. 

I will defer to the expert on the panel on the tax status and na- 
ture of those things, but we have become aware and tribes are con- 
tinuing to increasingly bring it to our attention. 

Ms. Jacobs. Mr. Chairman, yes, to echo Mr. Klein, we have, in 
various situations, consultation sessions, as well as individual in- 
quiries, become more aware that tribes are concerned regarding the 
general landscape of the taxability of trust assets and distributions 
of those assets. Because of that concern, I think we are interested 
in starting a dialogue with the tribes so that we can fully under- 
stand their concerns and make sure that we have consistency in 
administering the rules that are related to those distributions. 

As has been raised, sometimes the statute allows exemption and 
sometimes it does not, and there has been no change in the law in 
that area, nor has there been a change in the policy in that area. 
So we would like to work together. Treasury and IRS, and obvi- 
ously in consultation and collaboration with the tribes, as well as 
the Department of Interior, to ensure that we are administering as 
they come into being, the new settlements in the most effective 
manner and consistent with the law. 

The Chairman. Well, I want to thank both of you so much for 
your testimony and your responses, as well. Thank you for high- 
lighting some of the concerns that there are. And let me finally say 
I want to commend you for working together on these issues, and 
hope you continue to do that, and also to be sure the tribes are con- 
sulted, as you are. I am glad to hear about your training programs, 
because that also adds to it. So, again, thank you very much. 

Mr. Klein. Thank you, Mr. Chairman. 

Ms. Jacobs. Thank you, Mr. Chairman. 

The Chairman. Let me invite the third panel to the witness 
table. Serving on the third panel is Ms. Lynn Malerba, Chief of the 
Mohegan Tribe on behalf of the United South and Eastern Tribes 
in Nashville, Tennessee; and Mr. William Lomax, President of the 
Native American Finance Officers Association in Washington, D.C. 

I want to welcome both of you to the hearing and ask Ms. 
Malerba to please proceed with your testimony. 

STATEMENT OF HON. LYNN MALERBA, CHIEF, MOHEGAN 

TRIBE; ON BEHALF OF THE UNITED SOUTH AND EASTERN 

TRIBES, INC. 

Ms. Malerba. Thank you. Chairman Akaka and also to the other 
members of the Committee. I am sure that they will be reading 
this testimony, as well as to the staff here today. I am honored to 
be able to provide this testimony on behalf of the United South and 
Eastern Tribes, USET. 

USET has united with other respected Tribal organizations in 
the InterTribal Organization Tax Initiative to jointly address the 
tax policy priorities of tribes. One of the reasons the Initiative 
formed was due to widespread concern that the Internal Revenue 
Service examinations and audits of Tribal general welfare program 
benefits are being carried out in a manner that is incompatible 
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with Federal law, treaties, trust responsibility, and the self-deter- 
mination policy. 

As Chairwoman of the Tribal Self-Governance Advisory Com- 
mittee, it has been my privilege to work with tribes on issues of 
self-governance throughout Indian Country and to have gained un- 
derstanding for their goals for their communities. 

On behalf of USET and the members of the Initiative , I want 
to express our appreciation that you have called this oversight 
hearing. As you have heard from the Tribal panel today earlier, 
IRS field auditors with limited understanding of Indian law and 
policy, and the governing traditions of the specific Tribal commu- 
nities they are evaluating, are conducting audits of tribes that have 
the effect of vetoing the legislative actions of Tribal governments 
and second-guessing the policy determinations of the U.S. Con- 
gress. 

USET Resolution 2012-35 calls for congressional investigation 
and oversight of IRS audit practices, and for suspension of audits 
until proper guidance is issued. Since November 2011, USET and 
Initiative members have participated in a consultation process with 
Treasury and IRS on the application of the general welfare exclu- 
sion to Tribal government program benefits. We have witnessed 
positive developments through dialogue with Treasury and IRS on 
the general welfare doctrine. We respect the enlightened comments 
of Mr. Aaron Klein and other Federal representatives in our March 
8th and May 30th dialogues to show that considerable growth and 
reflection since our first meeting. 

It would be highly unfortunate if unbridled IRS field audits and 
examinations undermine the collaborative spirit of dialogue and 
the important mutual understandings reached today between 
Treasury and tribes. Let me further explain the context of USET’s 
concerns. 

Tribes operate in unique context and face needs that are unlike 
those addressed by other governments’ general welfare programs. 
Throughout history, American Indian, Alaskan Native, and Hawai- 
ian Native Tribal leaders have ensured the continued survival of 
their people against overwhelming odds. Each indigenous Nation in 
what is now known as the United States has long been recognized 
as a sovereign government with a unique history, culture, land 
base, and citizenry. Unlike State and local governments, Indian 
tribes are simply not just governmental entities; they are also com- 
munities of familial relations who hold property and resources 
communally. Their leaders have been charged with responsibility to 
maintain and foster culture and traditions. 

Tribal Nations have endured colonization, removal, termination, 
and other difficult periods in the United States history. The con- 
sequences of these policies have resulted in difficulties in maintain- 
ing traditional ways of life, poor health status, shortened life spans, 
limited educational opportunities, high unemployment, abject pov- 
erty, and inferior living conditions. Tribes are addressing these 
needs through general welfare programs tailored to the unique cir- 
cumstances facing their communities pursuant to legislative action 
of their own Tribal governments. Tribal leaders work for the com- 
munal good of their people to address the present day impacts of 
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failed Federal Indian policies. These responsibilities and programs 
represent core governmental activities of sovereign nations. 

In announcing United States support for the U.N. declaration on 
the rights of indigenous people, the Administration affirmed that 
the United States supports, protects, and promotes Tribal govern- 
mental authority over a broad range of internal and territorial af- 
fairs, including membership, culture, language, religion, education, 
information, social welfare, community and public safety, family re- 
lations, economic activities, land and resource management, envi- 
ronment, and entry by non-members, as well as ways and means 
for financing these autonomous governmental functions. 

Further education and training of IRS personnel is required as 
to these fundamental Federal policies and principles. The consulta- 
tion process must facilitate greater understanding and Federal pol- 
icy implementation consistent with the trust relationship and self- 
determination policy. 

The Initiative has called upon the IRS and Treasury to establish 
general welfare guidance in which the Service will defer to Tribal 
policy decisions as to the determination of need and exclude such 
program benefits from taxation. At this moment, even the existing 
general welfare framework has been interpreted extremely nar- 
rowly by the IRS in its Tribal audits. For instance. Tribal program 
benefits are deemed non-taxable only when interpreted extremely 
narrowly by the IRS in its Tribal audits. 

Indeed, Indian tribes are not interested in poverty-based models 
or providing general welfare assistance based on measurements of 
financial need. Means testing program models for program eligi- 
bility tend to create disincentives and divisions among Tribal mem- 
bers and reinforces stigmatization that Indian tribes are trying to 
counteract through their cultural, social, and governmental pro- 
grams. 

The IRS has challenged benefits provided to Tribal cultural lead- 
ers who participate in activities that transmit Tribal culture as 
being taxable compensation for services provided. IRS has fre- 
quently initiated its audits on the presumption that Tribal general 
welfare benefits are actually disguised per capita payments from 
Tribal gaming revenues. IRS field auditors begin examinations 
with an over-bias and presumption of guilt until proven innocent. 
IGRA specifically authorizes gaming revenues to fund general wel- 
fare programs and limits taxations only to per capita distributions 
under a federally-approved revenue allocation plan. 

In spite of the controversy underlying these issues, USET per- 
ceives areas of agreement where general welfare guidance could 
issue in the very short term. It is imperative that the mutual un- 
derstanding between tribes and Treasury and IRS extends to all 
levels, not just headquarters staff. 

This Committee has long recognized that Tribal Nations them- 
selves are in the best position to determine how to provide for their 
people in the context of their unique histories and their unique 
needs. Guidance on the general welfare doctrine must respect those 
determinations and not interfere with Tribal efforts to address 
those needs. 

In conclusion, USET respectfully puts forward the following re- 
quest to the Committee: affirm that IRS should defer Tribal deter- 
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minations of community need and establish the presumption of 
Tribal general welfare program benefits are to be excluded from 
the income of recipients; call for the suspension of IRS field audits 
until new guidance is issued; encourage issuance of partial guid- 
ance on Federal Tribal agreement items while further Tribal Fed- 
eral dialogue continues; ensure that tribes have the opportunity to 
review the draft guidance before published; endorse the creation of 
a Treasury-IRS Tribal advisory committee; and remind Treasury 
and IRS that the published guidance must conform to the Federal 
trust responsibility and the self-determination policy. 

USET thanks this Committee to offer its testimony and looks for- 
ward to working with you in addressing these oversight issues. 
Thank you. 

[The prepared statement of Ms. Malerba follows:] 

Prepared Statement of Hon. Lynn Malerba, Chief, Mohegan Tribe; on 
Behalf of the United South and Eastern Tribes, Inc. 

Introduction 

Chairman Akaka, Vice Chairman Barrasso and members of the Committee, I am 
honored to be able to provide this testimony on behalf of the United South and East- 
ern Tribes (USET). USET is an inter-tribal organization representing 26 federally 
recognized Tribes, including my tribe, the Mohegan Tribe. USET has united with 
the National Congress of American Indians (NCAI), the Native American Finance 
Officers Association (NAFOA), the Affiliated Tribes of Northwest Indians (ATNI), 
and the California Association of Tribal Governments (CATG) in the Intertribal Or- 
ganization Teix Initiative (“the Initiative”) to jointly address the tax policy priorities 
of tribes. The Initiative formed in April 2011 in large part because of the widespread 
concern of tribes that Internal Revenue Service (IRS) examinations and audits of 
tribal general welfare program benefits are being carried out in a manner that is 
incompatible with federal law, treaties, the trust responsibility and the self-deter- 
mination policy. 

Additionally, in my role as Chairwoman of the Tribal Self-Governance Advisory 
Committee, it has been my privilege to work with tribes on issues of self-governance 
throughout Indian Country and to have gained understanding of their goals for 
their communities. Self-Governance tribes dedicate their own resources to supple- 
ment federal funding for programs intended to benefit tribes and their members. 
Yet, in recent years, the IRS has increasingly sought to tax what were previously 
understood as non-taxable benefits provided by tribes to their members. 

On behalf of USET and the members of the Initiative, I want to express our ap- 
preciation that you have called this oversight hearing. As you have heard from the 
tribal panel earlier today, IRS field auditors — who may have limited understanding 
of applicable federal Indian law and policy and who have little or no knowledge of 
the governing traditions of the specific tribal communities they are evaluating — are 
conducting examinations and audits that have the effect or vetoing the legislative 
actions of tribal governments, second-guessing the policy determinations of the U.S. 
Congress and undermining principles of comity enshrined in U.S. Constitution. 

The oversight of this Committee is critical to ensure these agency excesses are 
curtailed and that policy is developed and executed in an equitable, transparent and 
consistent manner. 

While USET has witnessed some positive developments through dialogue with 
Treasury and IRS on the general welfare doctrine, overly-aggressive IRS audits con- 
tinue to taint the atmosphere. It would be highly unfortunate if unbridled IRS field 
audits and examinations undermine the collaborative spirit of dialogue and the im- 
portant mutual understandings reached to date between Treasury and the tribes. 
Let me further explain the context and USET’s concerns. 

Tribes Operate in Unique Contexts and Face Needs That are Unlike Those 
Addressed by Other Governments’ General Welfare Programs 

Throughout history, American Indian/Alaska Native Tribal leaders have endeav- 
ored to ensure the continued survival of their people. Each indigenous nation in 
what is now known as the United States has long been recognized as a sovereign 
government with a unique history, a unique culture, a unique land base and a 
unique citizenry. Unlike state and local governments, Indian tribes are not simply 
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governmental entities; they are also communities of familial relations who hold 
property and resources communally and their leaders have been charged with re- 
sponsibility to maintain and foster culture and traditions. 

The leaders of these nations work toward the communal good of their people, en- 
suring that the cultural, physical, social, educational, basic living and emotional 
needs of their communities are met to the best of their abilities. Each tribal leader 
is eminently responsible to its members and is held accountable for his/her ability 
to ensure the long term well-being and continued existence of their extended tribal 
family. 

Tribal nations have survived against overwhelming odds. They have endured col- 
onization, removal, termination and other difficult periods in the United States his- 
tory which in turn affected their communities. Indian Tribes and Alaska Natives 
have endured the consequences of these policies that have resulted in poor health 
status, shortened life spans, limited educational opportunities, high unemplo 3 unent, 
abject poverty and inferior living conditions. Although some tribes have managed to 
generate significant revenues, this change has come about recently and is only be- 
ginning to address longstanding social needs. 

Tribes view their general welfare programs as supplemental to inadequate federal 
programs based in the trust responsibility or treaty rights, and that these rights be- 
long to all tribal members. In general, Indian tribes are not interested in poverty- 
based models of providing general welfare assistance based on measurements of fi- 
nancial need. Indeed, means-testing models for program eligibility tend to create 
disincentives and divisions among tribal members, and reinforce the stigmatization 
that Indian tribes are trying to counteract through their cultural, social and govern- 
ment programs. 

Tribes are addressing these needs through general welfare programs tailored to 
the unique circumstances facing their communities pursuant to legislative action of 
their governments. Tribal governments must address the need to keep traditional 
culture alive, the need to keep tribal languages alive, and the need to keep tribal 
religion and customs alive, as well as to assure effective programs to address health, 
education, unemployment, housing and other welfare needs. 

Guidance Applying the General Welfare Exclusion to Tribes Must Respect 
Tribal Community Needs and Provide for Deferenee to Tribal 
Determinations 

The General Welfare Exclusion as applied by the IRS is an administrative doc- 
trine that has evolved from rulings addressing state and local government benefit 
programs. State and local government relationships with their citizens are different 
from those of the tribal government and their members. Neither tribes nor indi- 
vidual tribal members should be penalized for providing general welfare benefits for 
a much wider range of “need” than citizens of a State or local government. 

The IRS has applied the general welfare exclusion to find that payments to indi- 
viduals from a governmental welfare fund, under legislatively provided social ben- 
efit programs for promotion of the general welfare are excludable from the recipi- 
ent’s gross income. According to the IRS, to qualify under the exclusion, the pay- 
ments in question must: (1) be made under a governmental program; (2) be for the 
promotion of the general welfare (based on need); and (3) not represent compensa- 
tion for services. 

The problems being addressed in the tribal-federal consultation on the general 
welfare exclusion are multi-dimensional. The existing general welfare framework in 
recent years has been interpreted extremely narrowly by the IRS in its tribal audits. 
For instance, tribal program benefits are deemed non-taxable only when “need” is 
based upon financial need established pursuant to income-based criteria. This new 
requirement of means-testing offends tribal leaders’ efforts to work for the common 
good of all, based upon tribally-determined needs that are may also be culturally- 
established or to implement programmatic commitments the federal government has 
failed to fulfill. 

The IRS has challenged the benefits provided to tribal cultural leaders who par- 
ticipate in activities that transmit tribal culture as being taxable compensation for 
services provided. For a tribal official to have to issue a form 1099 to a spiritual 
leader for the conduct of a traditional ceremony is not only burdensome, but also 
culturally offensive. The Service’s lack of flexibility in interpretation and outright 
misinterpretation call for published guidance built upon core principles of tribal sov- 
ereignty and tribal self-determination rather that narrow illustrations based upon 
the practices of state and local governments. 

USET and Initiative members have called on Treasury and the IRS to establish 
general welfare guidance in which the Service will defer to tribal policy decisions 
as to the determination of need. USET further embraces the recommendation issued 
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last week by the Advisory Committee on Taxation (ACT) that general welfare guid- 
ance establish a presumption that tribally-established welfare programs that ad- 
dress tribal needs are not teixable to the recipient and do not require reporting by 
the tribe. We believe these principles of deference to tribes and the presumption of 
tax exclusion could be incorporated not only into the guidance that Treasury and 
the IRS will hopefully publish in the near future, but that could be immediately ap- 
plied nationwide at all levels as a means to defuse tension with respect to ongoing 
audits even before formal guidance is published. The IRS can and must educate its 
field staff to implement IRS responsihilities in conformity with established policy, 
not based on uninformed or subjective impressions. 

Tribes have pointed out to Treasury and the IRS that built into these tribally- 
administered programs are internal controls for accountability grounded in tribal 
culture and pursuant to federal requirements. This direct and local accountability 
is also exercised by tribal governments and their members in carrying out their gen- 
eral welfare programs. Deference to tribal authority should be incorporated into the 
IRS and Treasury GWE guidance in recognition of the accountability mechanisms 
in place that are based on tribal community values, reciprocal responsibilities and 
programmatic objectives. Tribal representatives and tribal members understand and 
can identify when general welfare programs are not accomplishing their objectives. 
They can identify shortcomings or abuse with an immediacy that federal agents will 
never attain. The IRS and Treasury could recognize tribal systems for local account- 
ability by expressly making reference to tribal internal controls as part of the gen- 
eral welfare exclusion guidance. 

Another alarming defect in the IRS interpretation of tribal general welfare pro- 
grams is that the IRS has frequently initiated its audits on the presumption that 
tribal general welfare benefits are actually disguised per capita payments. Given 
this overt bias of the IRS field staff in these examinations, it appears absolutely 
necessary that the guidance contain explicit terms to convey that the Indian Gam- 
ing Regulatory Act (IGRA) expressly authorizes gaming revenues to be used by the 
tribal government for the general welfare of tribal members and that only the per 
capita distributions of gaming revenue under a federally-approved revenue alloca- 
tion plan may be taxed. 

Further Tribal-Federal Dialogue is Needed, but Guidance Should Issue as 
Soon as Agreements Have Been Achieved 

In spite of deep controversy between the IRS and the tribes as to audits, USET 
has seen greater understanding arise from federal counterparts over the course of 
the three consultation sessions so far. We respect and appreciate the enlightened 
comments and perspectives expressed by Mr. Aaron Klein and other federal rep- 
resentatives in our March 8 and May 30 dialogues. The comments show a serious 
level of study, reflection and analysis from Treasury and the IRS since our first 
meeting in November 2011. While we may still have a long way to go to close gaps 
between tribal and federal perspective, USET and other members of the Initiative 
perceive areas of agreement where general welfare guidance could issue in the very 
short term. Prompt issuance of guidance on agreed-upon principles and approaches 
could eliminate areas of uncertainty, enhance trust between the Department and 
tribes and allow for focused federal-tribal dialogue to continue developing principles 
that will guide policy on the more complex issues. 

For USET and the other members of the Initiative it is imperative that mutual 
understanding between tribes and Treasury/IRS extends to all levels — not just the 
headquarters staff. What has been established through the consultation is a mutual 
understanding that, as currently implemented by the IRS field staff, tribes lack cer- 
tainty as to whether elements of its general welfare program are taxable or not. 
Treasury and the IRS have expressed a commitment to work with tribes to establish 
guidance that provides for such certainty. 

Still problematic, however, is that IRS — at this moment — is auditing and exam- 
ining tribal governments based on analyses that are incompatible with the long- 
standing understandings of the scope of the general welfare exclusion. As evident 
in the testimony from the tribal panel earlier today, provocative and unrestrained 
IRS examinations and audits threaten to contaminate what has otherwise been a 
positive and productive government-to-government dialogue. The Initiative has con- 
sistently requested suspension of these audits until guidance issues, but Treasury 
and IRS have alleged they lack authority to suspend the process. 

USET fails to see rationale in continuing to subject tribal governments to the ex- 
pense of preparing and collecting extensive documentation for submission and re- 
view of tribal general welfare policies, when neither the tribes nor the agents have 
sufficient guidance that establishes what it is they are looking for. Furthermore, the 
combination of increased audits and insufficient IRS guidance recognizing the im- 
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portant role played by tribal programs under the general welfare doctrine is increas- 
ingly placing tribal governments in the position of having to cut back or eliminate 
needed programs in order to devote limited resources to defending those programs 
in audits. USET asks this Committee to call upon the IRS to suspend its audits 
until guidance issues. 

Consultation is Best Served When Tribes Review the Draft Guidance and 
Participate in Policy Development in a Sustained Manner 

Given well-founded concerns that the published Treasury/IRS guidance could nar- 
rowly limit tribal programs eligible for the general welfare exclusion only to tribal 
means-tested programs and that would tax benefits to members extended through 
educational, cultural ,or other tribal programs, tribes have called for the opportunity 
to review and comment on any draft guidance Treasury and the IRS produce. USET 
and the Initiative members view such opportunity to comment as integral to govern- 
ment-to-government consultation that ensures policies affecting Indian country take 
into account the needs of the tribal nations and their differences across the regions 
of the United States. 

This Committee has long recognized that tribal nations themselves are in the best 
position to determine how to provide for their people in the context of their unique 
histories and unique needs. Respecting the voice of tribes in determining federal 
policies has been observed consistently over the past forty years of federal Indian 
policy. In 1970, President Nixon stated: 

“Both as a matter of justice and as a matter of enlightened social policy, we 
must begin to act on the basis of what the Indians themselves have long been 
telling us. The time has come to break decisively with the past and to create 
the conditions for a new era in which the Indian future is determined by Indian 
acts and Indian decisions.” 

Richard Nixon, Special Message to Congress, July 8, 1970, Public Papers of the 
President of the United States (1970), p. 564 (emphasis added). 

President Obama recently echoed these same themes: 

“History has shown that failure to include the voices of tribal officials in formu- 
lating policy affecting their communities has all too often led to undesirable 
and, at times, devastating and tragic results. By contrast, meaningful dialo^e 
between Federal officials and tribal officials has greatly improved Federal policy 
toward Indian tribes. Consultation is a critical ingredient of a sound and pro- 
ductive Federal-tribal relationship.” 

President Obama, Memorandum on Implementing Tribal Consultation under 
Executive Order 13175 (Nov. 5, 2009). 

Tribal leaders in the November 30, 2011, consultation with IRS stressed that sim- 
ply convening one session of tribal discussion cannot sufficiently address the com- 
plex elements that comprise the tax implications of the general welfare activities of 
tribes. Ongoing dialogue is required. Treasury and the IRS have provided for a more 
enriching dialogue by participating in three discussions so far. While an improve- 
ment, further sustained interaction is needed for the government to understand and 
adequately reflect tribal views. The Initiative has proposed a Tribal Advisory Com- 
mittee to serve as a forum for tribes and Treasury/IRS to discuss issues and pro- 
posals for changes to Treasury/IRS regulations, policies and procedures. Additionally 
the Advisory Committee on Teixation (ACT) has recommended that Treasury estab- 
lish the position of Undersecretary for Tribal Affairs. 

USET requests that the Committee support these sustained consultation concepts. 
We further request that the Committee provide its own input to the consultation 
process to set forth the need that the published guidance must conform to the fed- 
eral trust responsibility and the self-determination policy. The Committee’s resolu- 
tion or statement affirming that these fundamental principles demand federal def- 
erence to tribal determinations of community need and a presumption that tribally- 
established general welfare program benefits are to be excluded from the income of 
recipients. 

Conclusion 

USET thanks the Committee to offer its testimony and looks forward to working 
with you in addressing these oversight issues. I will gladly respond to your ques- 
tions. 

The Chairman. Thank you very much for your testimony. 

Mr. Lomax, will you please proceed with your testimony? 
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STATEMENT OF WILLIAM LOMAX, PRESIDENT, NATIVE 
AMERICAN FINANCE OFFICERS ASSOCIATION 

Mr. Lomax. Aloha, Chairman Akaka. 

The Chairman. Aloha. 

Mr. Lomax. My name is William Lomax and I am a member of 
the Gitxsan Nation and President of NAFOA. At NAFOA we serve 
the interests of Indian Country by working on a wide range of tax, 
finance, and other economic policy. Rarely do we see tax issues gen- 
erate so much united and widespread Tribal concern as this does. 

We firmly believe that the IRS, in carrying out its duties as a 
regulatory agency, is wrongly interpreting and enforcing the gen- 
eral welfare doctrine as it applies to Tribal governments. More re- 
cently, we believe the IRS has improperly shifted policy when it 
began to pursue taxing trusts and possibly settlement distributions 
to individuals. 

We understand the IRS has a difficult task when enforcing the 
tax code and collecting what may be owed to the Federal Govern- 
ment, but that is not what is at stake here today. At stake today 
is something much greater. The IRS is using the full force of its 
agency to interpret the validity of Tribal programs and aggressively 
deter, through enforcement, the establishment or expansion of 
much needed Tribal programs and, as a result, Tribal self-deter- 
mination. 

Even more alarming from a Tribal perspective is that the IRS is 
making these determinations case-by-case, without integrating 
Federal Indian policy into their decisions. This has the effect of 
placing Tribal well-being, culture, and values in the hands of field 
agencies who routinely make these determinations, instead of duly 
elected Tribal leaders, Congress, and the Administration. 

A few brief examples to illustrate the point. First, when a Tribe 
funded a trip for their elders to cultural and historical sites, includ- 
ing to Native focused historic battlefields, parks, and sacred land- 
marks, an IRS agent determined the value of the trip to be taxable 
to the elders. I don’t recall anyone else ever receiving a 1099 for 
a field trip or for attending a church activity. 

In the second example, an IRS agent ruled that Tribal citizens 
who benefitted from government programs should be taxed on the 
part of the revenue that was generated from gaming proceeds. The 
same benefits funded from other revenue were considered exempt. 
This example shows the intent of the IRS to interpret the source 
of the revenues more relevant than the program itself. In addition, 
the agent ruled that the Tribe should have withheld taxes, which 
led to significant penalties. 

The IRS is quick to point out that these activities may still be 
carried out, they will just be subject to taxation. But the true deter- 
rent lies in the enforcement effort and the uncertainty of what IRS 
may consider a taxable trigger. Five years ago and IRS commis- 
sioner testified to the fact that his agency had conducted 139 ex- 
aminations during the past two years that focused specifically on 
the use of net gaming revenues. At that rate, all tribes in the lower 
48 would have been on track to have been examined by now. 

For 2011, Indian Tribal Government Work Plan states that one 
of its primary focus areas is reviewing the taxability of Tribal 
member distributions. Yet, in the IRS’s 2011 Work Plan for Fed- 
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eral, State, and local government, the taxability of benefits pro- 
vided by State and local government is not even mentioned. 

The fact that Tribal governments are being examined at a high 
rate is not a simple matter for the tribes to deal with. An examina- 
tion costs a Tribe a significant amount of scarce time and re- 
sources, especially when the agent’s objectives are unclear and 
open-ended. More costly for a Tribe is a ruling that a government 
should have withheld taxes. This action costs significant sums of 
money because penalties are proportionate to the number of bene- 
ficiaries. 

There are a number of other apprehensions that Congress and 
the Administration should have about the IRS approach and wis- 
dom of using taxation as a deterrent for this purpose. First, many 
Tribal programs are making up for the prior adverse effects of cen- 
turies of attempted cultural assimilation and failed Federal poli- 
cies. Second, it is difficult to imagine the revenue benefit to the IRS 
outweighing the harm done to Tribal governments through the cre- 
ation of greater uncertainty, the increased expense on already 
strained governments, and the potential loss of cultural practices. 

Third, as this Committee knows, the practice clearly goes against 
congressional intent and overall administrative policy of honoring 
self-determination and fairness in taxation. And, finally, the exten- 
sive need in Indian Country for education, health care, housing, 
and other basic services, along with years of unmet and unfulfilled 
Federal obligations, it stands to reason that the Federal Govern- 
ment should be doing all it can to support and incent these pro- 
grams, not deter them through taxation. 

In addition, the IRS has also embarked on a disturbing effort to 
tax per capita payments made to Tribal members from trust funds. 
Per capita payments from Tribal trust funds are specifically ex- 
cluded from both Federal and State taxes under the Per Capita Act 
of 1983. Long before 1983, this tax exclusion existed in Federal law 
because it is derived from Indian treaties and the Federal trust re- 
sponsibility. 

The IRS has the opportunity to do the right thing and honor Fed- 
eral policy. When they issue guidance on general welfare, it should 
firmly support self-governance and Federal Indian policy. After the 
IRS announced formal comments on general welfare six months 
ago, they received about 90 comments and hundreds participated 
in the three consultations that they held. A report submitted by the 
IRS Advisory Committee on general welfare affirms and supports 
Tribal self-determination, greater inclusion by tribes on IRS policy 
decisions, and that Federal Tribal policy should be included in 
guidance. 

We are hopeful that the views expressed during this hearing, and 
Tribal comments in the IRS advisory report will be carried forward. 
In the absence of this, we strongly request Congress to act to up- 
hold fairness and its Federal trust responsibility. 

In addition, we are calling on Congress to put an immediate end 
to the current aggressive IRS activities of determining Tribal wel- 
fare and taxing trusts and settlement assets until these issues are 
resolved. After all, these are internal administrative IRS decisions 
that can be reversed without a regulatory change, let alone a legis- 
lative fix. 
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There is a saying in my Tribe that if you take a bucket of water 
out of the Skeena River, it keeps on flowing. The IRS in this case 
is not just reaching in to take a bucket of our resources; it is effec- 
tively changing the course of the river. 

Thank you, Chairman Akaka, for your time. 

[The prepared statement of Mr. Lomax follows:] 

Prepared Statement of William Lomax, President, Native American Finance 

Officers Association 

NAFOA serves Indian Country by developing tribal financial capacity and build- 
ing the essential partnerships necessary to advance tribal economic development. In 
addition, NAFOA serves tribal leadership and practitioners by supporting sound 
tax, finance, investment, banking, and economic policy. We are pleased to present 
testimony on one of the leading concerns of Indian Country — the Federal Govern- 
ment utilizing administrative tax policy to deter tribal self-determination and cul- 
tural preservation. 

In particular, our testimony will focus on the principal concerns that directly im- 
pact self-determination. The concern is how the Internal Revenue Service (IRS) is 
applying the General Welfare Doctrine as it applies to tribal governments, in sharp 
contrast to the principals of tribal sovereignty and self-determination and long- 
standing federal Indian policy; and, the concern that the IRS has shifted policy to 
begin taxing distributions from tribal trust assets and settlements. 

While guidance from the IRS is currently in progress, there is valid concern from 
tribal leadership based on direct agency contact with tribes and their members that 
the IRS may not move to fully support the unique status of tribes and the govern- 
ment-to-government relationship that exists between tribes and the Federal Govern- 
ment. If that status is not respected, it will impede the Federal Government’s trust 
responsibility, hard-fought treaty rights, and over a century of judicial, administra- 
tive, and congressional federal Indian policy, not to mention, the current Adminis- 
tration’s objectives of ensuring fairness in tax policy and application. NAFOA is re- 
questing the Committee, in its oversight role: 

1. Place a moratorium on any examinations of tribal general welfare programs 
until clear and consistent guidance or legislation is enacted. 

2. Ensure sovereignty and federal policy, including self-determination, is upheld 
and supported in the creation of a general welfare doctrine for tribes. 

3. Ensure tribal leader input, advisory committee input, and congressional in- 
tent be incorporated into the guidance document. 

4. Ensure tribal leadership has the ample opportunity to review any formal or 
informal guidance prior to implementation and have meaningful input in this 
and other IRS policy that directly affects tribes. 

6. End the abrupt change in IRS policy to begin taxing trust and settlement 
distributions to individuals. 

6. Be prepared to step in with statutory language should the IRS’ final guidance 
fail to uphold the core tenants of federal Indian policy. 

The General Welfare Doetrine 

The IRS generally begins with the presumption under Section 61 of the Internal 
Revenue Code which provides that, except as otherwise provided by law, gross in- 
come means all income from whatever source derived. Furthermore, the agency as- 
sumes that tribal income, not otherwise exempt, is includable in the gross income 
of the Indian tribal citizen when distributed or constructively received, unless ex- 
cluded by a specific statute or treaty. 

Although the IRS Code under Section 61 is very broad, the IRS does exclude cer- 
tain government services, payments, and benefits. At the start, a broad array of gov- 
ernment services are typically excluded from income, including education, public 
safety, court system, social services, public works, health services, housing author- 
ity, parks and recreation, cultural resources, and museums. In addition, payments 
made by federal, state, local, and Indian tribal governments under a legislatively- 
provided social benefit program for promotion of the general welfare receive a par- 
ticular administrative exception to the general rule of broad income inclusion and 
would fall under the General Welfare Doctrine (GWD) or General Welfare Exclusion 
(GWE). 
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This is a seemingly broad statement of exclusion for government payments that 
promote the general welfare of a government’s citizens. However, the IRS has fur- 
ther refined the circumstances to which the doctrine is limited. The IRS generally 
focuses on the following three factors when considering whether a payment is ex- 
cluded pursuant to the General Welfare Doctrine: (1) was it made by a govern- 
mental unit?, (2) was it for the promotion of general welfare?, (3) were services ren- 
dered for such payment? 

The second requirement — that the payment be made to promote the general wel- 
fare — has received the most attention. In the past, the IRS has found a large variety 
of government programs to be for the promotion of general welfare. Programs that 
meet health needs, educational needs, job training needs, economic development 
needs, and several other needs were determined to be for the promotion of general 
welfare. For example, the IRS ruled that government provided health care benefits 
for the elderly, commonly known as Medicare benefits, were not taxable to recipi- 
ents because the Medicare program furthered the social welfare objectives of the 
Federal Government. 

Disparate Treatment 

While the IRS strives to treat all governments the same, a review of the IRS’s 
2011 Work Plans indicates that some notable differences remain. The IRS’s 2011 In- 
dian Tribal Government Work Plan states that one of its primary focus areas is re- 
viewing the taxability of tribal member distributions. Yet, in the IRS’s 2011 Work 
Plan for Federal, State and Local Governments, the taxability of benefits provided 
by state and local governments is not even mentioned. 

Indian Tribal Governments may assert different priorities on values such as cul- 
tural preservation and use a different model for delivering their services, but the 
services provided are not any more numerous or altogether unlike in their overall 
objectives than those programs and services provided by state and local govern- 
ments. 

What is different, however, is how the IRS has interpreted the validity of tribal 
programs and how they have aggressively enforced, and therefore, deterred the es- 
tablishment or expansion of tribal programs; and as a result, tribal self-determina- 
tion. And even more alarming, from a tribal perspective, is that the IRS is making 
these determinations without the full understanding, or at very least integrating, 
federal Indian policy into their determinations. This bas the effect of placing tribal 
well-being, culture, and values in the hands of field agents who routinely make 
these determinations instead of with duly elected tribal leadership. Congress and 
the Administration. 

Two examples (among others received) illustrate this concern. First, when a tribe 
funded a trip for their elders to cultural and historic sites, including to an historic 
battlefield involving the ancestors of the tribal elders, an IRS agent determined the 
value of the trip to be teixable to the elders. A second example shows the intent of 
the IRS to focus on the source of the revenue rather than the program. An IRS 
agent ruled that the tribal members who benefitted from government programs 
should be taxed on the part of the revenue that was generated from gaming pro- 
ceeds with the same benefits derived from other revenue considered exempt. In ad- 
dition, the agent ruled that the tribe should have withheld teixes. 

The Indian Gaming and Regulatory Act (IGRA) requires withholding only when 
payments are made per capita from net gaming revenue and as approved by the De- 
partment of Interior in a filed Revenue Allocation Plan. In addition IGRA is clear 
that any other typical government or charitable use is allowable, including specifi- 
cally authorizing net revenues from Class II and III gaming activities conducted by 
Indian tribes: (i) to fund tribal government operations or programs; (ii) to provide 
for the general welfare of the Indian tribe and its members; (hi) to promote tribal 
economic development; (iv) to donate to charitable organizations; or (v) to help fund 
operations of local government agencies. 

This interpretation that the source of revenue is suspect would be dismissed if it 
were only one agent’s interpretation that the revenue source of tribal governments 
is the determinant of teixability and withholding requirements. However, national 
and inter-tribal organizations have heard from enough tribal leaders to make an in- 
formed conclusion that tribes are being targeted for examinations at an extremely 
high and disproportionate rate. 

It appears the IRS Commissioner has taken a similar inequitable view that tribal 
government revenue is somehow more suspect than state revenue derived from the 
same source and used for similar purposes of general welfare. 

Five years ago Steven Miller, when testifying in front of the Committee on Fi- 
nance stated, “To reduce the tax consequences to tribal members, some tribes have 
created mechanisms to classify what should be taxable per capita payments as gen- 
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eral welfare program payments, excludible from income, often through liberal inter- 
pretations of what constitutes a needs-based program. Others have created or in- 
vested in purported income deferral programs .... 

To address this problem we have engaged in educational and enforcement activi- 
ties. We also initiated 139 examinations during the past two years that focused spe- 
cifically on the use of net gaming revenues.” 

This statement clearly expresses the IRS view that federal Indian policy and trib- 
al self-determination are nothing more than “liberal interpretations of what con- 
stitutes a needs-based” program and something to be shut down. And, possibly more 
troubling, a clear effort on behalf of the IRS to use significant agency resources to 
enforce this view and deter tribes from utilizing tribal revenue for the benefit of 
their citizens by conducting 139 examinations in two years. At that rate and at that 
time, the IRS was on track to examine every tribal government in the lower 48 to 
ensure their view of federal Indian policy was carried out. 

It is worth noting states that conduct gaming activities to benefit schools, roads 
and shore up or augment general funds have not received the same scrutiny. 

The IRS and Treasury are quick to point out that these activities may still be car- 
ried out; they will just be subject to teixation. But the true deterrent lies in the en- 
tirety of the enforcement effort and the uncertainty of what IRS may consider a teix- 
able trigger — uncertainty even surrounds programs that have been carried out in 
some form for generations such as funeral ceremonies and language preservation. 

The fact that tribes are being examined at a disproportionate and alarming rate 
is not a simple matter for tribes to deal with. An examination costs a tribe signifi- 
cant time and resources, especially when the agent’s objectives are unclear and open 
ended. More costly for a tribe is a ruling that a government should have withheld 
taxes. This action costs significant sums of money because penalties are propor- 
tionate to the number of beneficiaries. 

In addition to the costs associated with the agency’s actions, there are a number 
of other apprehensions about the IRS approach and wisdom of using taxation as a 
deterrent for tribal governments to advance the quality of life of their citizens and 
within their communities that should cause concern for Congress and the Adminis- 
tration. 

First, tribal programs are making up for the prior adverse effects of centuries of 
attempted cultural assimilation and failed federal policies. Second, it is difficult to 
imagine the revenue benefit to the IRS (as an agent of the Federal Government) 
outweighing the harm done to tribal governments through the creation of greater 
uncertainty, increased expenses on already strained governments, and the possible 
loss of cultural practices. And, finally, given the extensive need in Indian Country 
for education, health care, housing, and other basic services, along with years of 
unmet and unfulfilled federal obligations, it stands to reason that the Federal Gov- 
ernment should be doing all it can to support and incent these programs and not 
deter them through taxation and through the administrative expenses required to 
implement and comply with new and undefined IRS standards. 

Congressional Intent 

It is the last concern that caused this very Committee to use its oversight role 
to ensure federal Indian policy was considered valid criteria for carrying out the 
General Welfare Doctrine. 

The Committee on Indian Affairs held an oversight hearing during the previous 
Congress in September of 2009. Shortly after, in an affirmation of support for tribal 
general welfare programs. Congress acted to support the exclusion from income the 
value of health care benefits provided by tribal governments to their citizens under 
the Affordable Care Act. In addition to actively addressing the issue in the Afford- 
able Care Act, this Committee, during this Congress, moved to place language in 
the Early and Secondary Education Act draft that would exclude from income the 
value of education and cultural programs and services provided by tribal govern- 
ments to its members. 

During the 2009 Committee on Indian Affairs hearing entitled “Oversight Hearing 
to Examine the Federal Tax Treatment of Health Care Benefits Provided by Tribal 
Governments to their Citizens,” tribal leaders expressed offense at the idea that the 
Federal Government would provide a disincentive for tribes to provide health bene- 
fits to their members since they were providing a service that the Federal Govern- 
ment failed to deliver. In addition, taxing health benefits was also counter-intuitive 
at best for the Federal Government since tribes relieved the Federal Government 
of an expense and obligation when participants were removed from an already 
strained Indian Health Services (IHS) system. 

During the same hearing, leadership voiced their concern that excluding health 
care benefits may lead to the IRS incorrectly concluding that all other general wel- 
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fare programs specifically not excluded by law would then be open to challenge. To 
remedy the IRS from taking an aggressive approach of targeting other general wel- 
fare benefits, tribal leaders recommended that Congress include “no inference” lan- 
guage in the law and in report language, and that Congress continue to insert its 
oversight role. 

Although no inference language was included in the law, it did little to dissuade 
IRS field agents from examining — through audits and information requests — general 
welfare programs implemented by tribes formally through legislatively established 
programs or informally through traditional practices. Tribal leaders’ concerns were 
well justified, and in hindsight, they may have underestimated how aggressively the 
IRS would pursue tribal general welfare programs relative to other state and local 
government programs during the period since the hearing. 

Since the passage of the tribal health care exclusion in the Affordable Care Act, 
most tribes still struggle to navigate the federal health care system administered 
through IHS. And, those few tribes that have experienced continued economic suc- 
cess have continued to administer their own programs to improve the quality of life 
for their citizens. There has not been a rush by tribal governments to provide health 
care benefits after the legislation was passed. This is because tribal leaders, vested 
with responsibility of making sound long-term decisions, have weighed the legacy 
costs and economic factors in the same manner as other government leaders and 
have made determinations that fit their respective tribe’s priorities and long-term 
obligations. 

This practical experience should have gone a long way in informing the Internal 
Revenue Service decision to subsequently focus on other general welfare benefits 
provided by tribal leadership. 

As mentioned before. Congress, in the Indian Gaming Regulatory Act (IGRA), pro- 
vided clear intent that any distributions made from net gaming revenues on an ap- 
proved per capita basis would be subject to federal teixation with tribes carr 3 dng the 
responsibility of reporting. Conversely, Congress was silent on taxing net revenue 
retained for clearly governmental or social purposes including net revenue used: (i) 
to fund tribal government operations or programs; (ii) to provide for the general wel- 
fare of the Indian tribe and its members; (iii) to promote tribal economic develop- 
ment; (iv) to donate to charitable organizations; or (v) to help fund operations of 
local government agencies. 

IRS Outreach and IRS Opportunity for Tribal Inclusion 

NAFOA is requesting that prior congressional intent and the attributes of two re- 
cent works developed from IRS outreach be considered in the development of guid- 
ance. The first is the joint comments provided by the Tribal Tax Working Group in 
response to IRS Notice 2011-94 which called for input for the development of guid- 
ance on the general welfare exclusion as it applies to Indian tribal governments and 
their social welfare programs benefitting tribal members. The second is from the Ad- 
visory Committee on Tax Exempt and Government Entities (ACT) report entitled 
“Indian Tribal Governments: Report on the General Welfare Doctrine as Applied to 
Indian Tribal Governments and Their Members.” 

The IRS announced, in IRS Notice 2011-94, the formal request for comments on 
the General Welfare Doctrine as it applies to tribal government programs on No- 
vember 15, 2011. Shortly after, the IRS hosted its first consultation on the issue on 
November 30, 2011. The consultation coincided with the President’s tribal leader 
meeting. Subsequently, the IRS hosted a second consultation, also in Washington, 
DC in March and just a few weeks ago hosted a phone consultation that was heavily 
attended. The initial deadline for comments was extended from February 13, 2012 
to March 14, 2012. However, the IRS continued to encourage comments after the 
deadline leading up to the phone consultation. Almost ninety comments were re- 
ceived on the issue. 

Joint comments were developed in response to IRS Notice 2011-94 which called 
for input for the development of guidance on the general welfare exclusion as it ap- 
plies to Indian tribal governments and their social welfare programs benefitting 
tribal members. These comments were developed by the Tribal Tax Working Group. 
(The Tribal Tax Working Group includes the broad-reaching coalition of NAFOA, the 
National Congress of American Indians (NCAl), United South and Eastern Tribes 
(USET), California Association of Tribal Governments (CATG), and the Affiliated 
Tribes of the Northwest (ATNI) among others formed to address what tribal leaders 
are calling one of the most recent and one of the more serious affronts to tribal sov- 
ereignty, taxation issues.) 

While NAFOA and the Tribal Tax Working Group do not represent all tribes, the 
following are what we consider common tribal considerations learned from the con- 
sultations, input, and outreach on the issue. 
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• Please see attached Joint Comments for Notice 2011-94 for the complete com- 
ments. * 

• Please see the report in its entirety at http: ! I www.irs.gov ! pub ! irs-tege ! 

tege act rptll.pdfl. 

The joint comments emphasized: Deference to tribal leadership and self-govern- 
ance in carrying out tribal programs based on their respective community need and 
values; The inclusion of federal Indian policy; consistency in terms, concepts, and 
process; Needs should be based on tribal considerations; Exclusion of any program 
that supplements federal trust responsibility; and. Privacy of information. 

These constructive comments, carefully weighed by tribal leadership, carry for- 
ward the current expectations of self-determination, federal policy, and the roots of 
protecting sovereignty. 

In addition to the tribally-generated comments, the Advisory Committee on Tax 
Exempt and Government Entities (ACT), submitted its annual report and presented 
its findings last week on June 6, 2012. The ACT consists of three appointed mem- 
bers charged with engaging with and reporting to the IRS on a timely issue that 
is important to the IRS and their respective constituents. This year the issue was 
to add insight into whether payments made by the tribal government to its mem- 
bers under a tribal program designed to promote the general welfare of the tribal 
citizens is includable in the income of those recipients. 

The ACT report is a comprehensive assessment that includes the history of the 
general welfare doctrine, the doctrine’s exclusions, the doctrine’s prior application 
for tribes, tribal views on the doctrine, and two very significant findings. The first 
finding is that there is a clear case for modifying the general welfare exception. The 
second finding specifically calls for clear methods for greater deference to tribal gov- 
ernments along with greater tribal involvement. 

Both tribal leadership, in their comments, and the advisors in the IRS ACT report 
reached substantially similar conclusions in regard to teixation of tribal benefits 
used to advance general welfare. However, the Act Report calls for much more sub- 
stantial tribal inclusion in the decisionmaking process. This inclusion calls for con- 
sultation, even in informal decisions that result in a policy change, a high-level ap- 
pointment in Treasury to serve as a resource and ensure federal Indian policy is 
considered, and the formation of an external advisory group. 

Both the joint comments and the ACT Report findings are summarized in the Ap- 
pendix. 

While Congress should do its best to immediately remedy the impacts of recent 
IRS actions regarding the General Welfare Doctrine as it applies to tribal govern- 
ments; the Committee should also work toward fulfilling the longer-term rec- 
ommendations made in the ACT Report. Having an advisory committee in place, a 
high-level appointee, or carr3dng out consultation when the agency’s decisions im- 
pact tribes would have likely negated the latest IRS efforts to begin taxing revenue 
derived from tribal trust assets such as timber and other resources. 

Taxation of Tribal Trust and Settlements 

In addition to deterring self-determination, the IRS has embarked on a dis- 
quieting effort to tax per capita payments made to tribal members from trust funds. 
Per capita payments from tribal trust funds are specifically excluded from both fed- 
eral and state taxes under the Per Capita Act of 1983. Long before 1983, this tax 
exclusion existed in federal law because it is derived from Indian treaties and the 
federal trust responsibility. 

Besides being supported by federal treaties and law, the Administration, through 
the Department of Interior, at least since the 1950’s, has made per capita payments 
from tribal trust funds and has not reported them as income for federal tax pur- 
poses. They have also vigorously defended their tax exempt status. The Interior reg- 
ulations at 26 C.F.R. 115 were revised in 2000 and continued to provide procedures 
for making these payments without provision for tax reporting. 

The Obama Administration is currently engaged in a historic effort to settle a sig- 
nificant number of lawsuits brought by Indian tribes for mismanagement of tribal 
trust funds. Many of the tribes settling these lawsuits are considering the payment 
of some portion of the settlement funds in per capita payments to tribal members. 
The IRS change in policy on the teixability of these payments is salt on a wound 
created by historic and unprecedented unfair dealing by the United States. The set- 
tlements attempt to make tribes and their citizens whole from fraudulent activities 
perpetuated by the Federal Government. Does the Federal Government really want 
to tax, in any manner, a settlement based on their own historic transgression? 


"'"The information referred to has been retained in Committee files. 
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Conclusion 

The Internal Revenue Service (IRS) interpretation of the application of the gen- 
eral welfare doctrine and taxing trust assets and settlements has far-reaching im- 
pacts on tribal sovereignty. So far, the IRS has used the authority of the agency 
as a deterrent to tribal efforts to improve the quality of life for all citizens through 
methods appropriate for each respective tribe. They have also shown their intent of 
continuing to target tribal governments and ignoring long-standing federal policy by 
reaching in to tax settlements and trust assets. 

All of these actions clearly call for Congress to oversee an agency that has not 
been accountable and acted independently of Administrative and congressional in- 
tent. The result of this IRS effort has been to cause confusion, place a strain on al- 
ready limited personnel and financial resources, and, to have tribes once again feel- 
ing as if their cultural practices are under scrutiny. 

The IRS has the opportunity to use the authority of the agency to incent such 
activity. When they issue guidance, it should firmly support self-governance and fed- 
eral Indian policy. 

We are hopeful that the views expressed during this hearing, in tribal comments, 
and in the ACT Report will be carried forward. In the absence of this, we strongly 
request Congress to act to uphold fairness and its federal trust responsibility. In ad- 
dition, we are calling on Congress to put an immediate end to the current aggressive 
IRS activities of determining tribal welfare and teixing trust and settlement assets 
until these issues are resolved. After all, these are internal administrative IRS deci- 
sions that can be reversed without a regulatory change, let alone a legislative fix. 

Appendix 

The major provisions of the Joint Comments provided by the Tribal Tax Working 
Group in response to IRS Notice 2011-94 and the Advisory Committee on Tax Ex- 
empt and Government Entities (ACT) report entitled “Indian Tribal Governments: 
Report on the General Welfare Doctrine as Applied to Indian Tribal Governments 
and Their Members.” 

Joint Comments Provided by the Tribal Tax Working Group in Response 
to IRS Notiee 2011-94 

1. Honor Tribal Sovereignty, the Federal Trust Responsibility, and Deference to Trib- 

al Self-Government 

Any guidance the IRS develops on the application of the general welfare exclusion 
to benefits provided by tribal governments to their members must take into account 
the backdrop of inherent tribal sovereignty, federal treaties and the trust responsi- 
bility, tribal history and social and economic conditions, the federal policy of tribal 
self-determination, as well as tribal authority for program administration under the 
Indian Self-Determination and Education Assistance Act and numerous other laws 
establishing a mechanism for tribal administration of federal programs (housing, 
child care, elder care, family services). These laws cover a broad range of federal 
program and services that have been consistently underfunded and understaffed. 
The resource pool is finite; tribes compete for these funds annually, and tribes that 
supplement or supplant federal funding are working. 

2. Developing Substantive Guidance Consistent with Federal Indian Law and Policy 

General Statement of Doctrine — The general welfare doctrine has been described 

in various forms of guidance over the years. Not all forms describe it alike, and 
some emphasize different elements. To promote tax compliance and allow tribes 
greater predictability in structuring their programs, we urge IRS and Treasury to 
adopt the following statement of the doctrine: 

• The general welfare exclusion (as applied to Indian tribes and their programs) 
provides for the exclusion of payments that are (1) paid by or on behalf of an 
Indian tribe (2) under a social benefit program, that is based on either needs 
of the Indian community as a whole or upon the needs of individual recipients 
(which need not be financial in nature), and (3) that are not compensation for 
services or per capita payments. 

Given the recent tendency by some IRS auditors in the field to interpret the doc- 
trine narrowly by focusing largely on individual income determinations, it is critical 
to recognize non-financial needs in the guidance itself. The guidance should ex- 
pressly affirm that the doctrine recognizes that the needs criteria can be both indi- 
vidual and community-based. 
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3. Consistency and Certainty in Key Definitions and Concepts 

Even in cases where there is general agreement between tribes and IRS auditors 
on the GWE itself, there is often disagreement on how key terms and definitions 
within the doctrine are to be construed. We urge IRS and Treasury to adopt key 
definitions that are sufficient to promote tax compliance yet flexible enough to ac- 
commodate the broad range of tribal services impacted by the doctrine. For example: 

a. Community needs should reflect that certain programs are so important to 
self-determination and the preservation of culture and tradition that they 
may qualify for general welfare protection regardless of individual financial 
need. Without limitation, these may include education, housing, health care, 
maintenance of lan^age and traditions, and promotion of the tribal commu- 
nity’s financial well-being and long term goals. In doing so, the guidance 
would respect that each tribal government, through its own policy setting 
process, is best situated to determine the needs of the tribe and its members 
and the policy solutions. 

b. Social benefit should be defined with reference to a goal or goals established 
by the tribal council or governing body of each tribe. Each tribe has its own 
checks and balances in place for the approval of programs and those proc- 
esses should be given deference in IRS field audits, even where the particular 
tribal program does not have a federal or state counterpart. IRS agents can- 
not substitute their personal judgment for decisions that are made pursuant 
to a political process and form of government recognized by treaties. Congres- 
sional acts and Presidential executive orders spanning more than a century 
of tribal-federal relations. The guidance must recognize the Federal Govern- 
ment’s interests and responsibility to support tribal programs designed to 
provide for the well-being of their members and to ensure the continuance 
of tribal cultures in accordance with the priorities of each tribal government. 
There must be deference to programs that emerge and are implemented pur- 
suant to this concept, even if those programs do not have a federal or state 
counterpart. 

c. Income guidelines used to establish individual financial need, when required, 
should not be dictated with reference to specific federal or state statistics 
(such as median income or poverty thresholds). While tribal governments may 
look to state and federal income guidelines as a starting point, GWE guidance 
should ultimately defer to the political process within each tribe. When re- 
quired, income guidelines should be recognized as a “safe harbor” only, with 
the ability of tribal governments to consider the individual facts and cir- 
cumstances of each recipient (e.g., income far above the median, for example, 
may still be insufficient to address a catastrophic loss or displacement caused 
by a hurricane, fire or flood). 

d. Compensation for services used to disqualify a payment from exclusion under 
the GWE should not apply to bona fide programs with community service 
ties. For example, tribal governments should be able to condition tax free 
educational assistance on a commitment by the recipient to serve the tribal 
community for a period of time during or after completion of course work in 
professions needed within the community. Tribal governments should be able 
to establish summer youth leadership programs that offer tax free food, hous- 
ing and transportation to young members who develop a sense of community, 
for example, by mending fences, repairing reservation homes, cleaning trash 
from the roads or doing other tasks that teach responsibility and citizenship. 
In recent years, some IRS examining agents have construed tribal activities 
such as service on cultural preservation boards and summer youth work pro- 
gram offering nominal stipends or benefits as “employment.” 

e. Per capita payments should be limited to amounts designated as per capita 
payments under a federally approved revenue allocation plan in accordance 
with the Indian Gaming Regulatory Act (IGRA). Recipients of per capita pay- 
ments are not restricted on how those funds are spent. In recent audits, how- 
ever, some IRS agents have attempted to reclassify social welfare payments 
and in-kind benefits as taxable IGRA per capita distributions subject to teix 
and withholding under Section 3402(r) of the Code. The GWE guidance 
should confirm that IRS will respect the IGRA revenue allocation plan des- 
ignations, and that payments made under a bona fide social benefit program 
are not per capita payments even if the benefits are provided on a commu- 
nity-wide or tribal-wide basis. A tribal government should be able to imple- 
ment education or housing assistance, for example, on a universal basis with- 
out triggering per capita reclassification. 
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f. Deference to tribal determinations of community needs is a key concept for 
tribal leadership, but IRS officials have suggested in discussions that some 
standards are needed to prevent abuses. In the discussion, a suggestion was 
made that a narrative standard could be developed that would defer to tribes 
to develop programs consistent with their own social and/or community 
needs, except where the programs are “lavish or extravagant under the cir- 
cumstances,” a standard that applies to deduction of business expenses. We 
would encourage further discussion of this concept. The concept offers a guid- 
ing principle for general deference to tribal decisions, but there is some skep- 
ticism among tribal leaders that IRS agents have sufficient understanding of 
tribal circumstances, such as cultural programs and cultural travel. 

4. Means Testing 

As noted above, a recurring theme from discussions with tribal leaders is the need 
to dispel the notion that the GWE applies only to programs that are individually 
means tested. IRS guidance on the GWE should expressly acknowledge the right of 
tribal governments to provide community-based programs that are not means-test- 
ed, and programs that are based on non-financial needs. 

5. Programs that Implement and Supplement Federal Responsibilities 

The Federal Government, as a result of its treaty obligations and trust responsi- 
bility, has committed to providing education, housing, clean water and many other 
basic needs for Indian people. Through a conscientious shift in policy in recent dec- 
ades, the Federal Government has encouraged the tribes themselves to provide for 
such needs in partnership with the Federal Government and, increasingly in recent 
years, instead of the Federal Government. Taxing benefits from tribes that would 
not be taxed if provided under a federal program is counterproductive to this gov- 
ernment-to-go vernment partnership . 

6. Privacy ! Information Sharing 

The guidance should recognize that tribal governments are a partner in the goal 
of tax compliance and there should be a “government-to-government” level of def- 
erence in the scope of review that the IRS undertakes with regard to tribal general 
welfare issues. 

Advisory Committee on Tax Exempt and Government Entities (ACT) report 
entitled “Indian Tribal Governments: Report on the General Welfare 
Doctrine as Applied to Indian Tribal Governments and Their Mem- 
bers.” 

1. The Case for Modification of the General Welfare Exclusion as Applied to Indians 
To resolve the General Welfare Exclusion issue, it may be appropriate to develop 

a general welfare exemption that applies specifically to tribal governments and their 
individual members. The U.S. has committed to protecting tribes as separate 
sovereigns. One expression of that commitment is the rule that federal laws should 
not be interpreted to invade upon a tribe’s internal affairs — i.e., in this instance, its 
determination of general welfare needs of its members. Naturally, when the IRS as- 
serts that a tribal government’s distribution of cash or in-kind benefits is not made 
to promote general welfare of its members, this is perceived as a federal intrusion 
into the internal affairs of a sovereign tribe. On the other hand, the IRS is tasked 
with enforcing the federal tax laws, which entails seemingly intrusive audits to de- 
termine the form and substance of a transaction for tax purposes. Accordingly, there 
is cause to develop an administrative tax exemption that takes into account the 
unique circumstances of tribes and their sovereign authority over internal affairs, 
while at the same time promoting effective tax administration. 

It is in the best interests of both the tribes and the IRS to seek a more cost-effi- 
cient and predictable means of testing tribal general welfare programs for tax ex- 
emption. Tribes require a predictable test or safe harbor for establishing their pro- 
grams to maximize tax exemption and tax-favored opportunities. 

2. Methods for Tribal Deference & Inclusion Going Forward 

ACT made three recommendations for meaningful tribal inclusion and included 
justifications for the following: 

a. Create a Rebuttable Presumption in Favor of Tribal General Welfare Pro- 
grams 

The ACT submits that it is important for Treasury to explore avenues for ad- 
dressing the issue in a proactive manner, and to reduce the necessity of audits. 
The process must also achieve some certainty, while at the same time providing 
flexibility for tribes. There is, of course, an advance ruling process that can be 
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implemented. But, this can be quite costly for tribes. Instead, the ACT suggests 
that Treasury (in consultation with tribes) explore the development of a process 
which permits tribes to take affirmative steps to develop their general welfare 
programs in a way that will provide either a safe-harbor or rebuttable presump- 
tion to shift the burden of proof to the IRS to establish that the particular tribal 
program has not met the General Welfare Exclusion. 

b. Modify IRS Approach to “Disguised” or “Deemed” Per Capita Payments under 
IGRA 

The ACT further submits that a review and modification of the IRS application 
of Code Section 3402(r) withholding requirement, as it relates to general welfare 
payments, is necessary. In that regard, the ACT submits that it is improper and 
contrary to the intent of IGRA to re-characterize a general welfare program dis- 
tribution as a deemed per capita subject to tax withholding under Code Section 
3402(r). Such a presumption is likely to vitiate the Revenue Allocation Plan 
that has been approved by the BIA, particularly when the tribe has already dis- 
tributed the total allocable percentage of per capita payments under its Revenue 
Allocation Plan for the year. To suggest that any distributions above that allo- 
cable per capita percentage are deemed per capitas subject to Code Section 
3402(r), would arguably violate the Revenue Allocation Plan limits on per capita 
payments. It is the exclusive jurisdiction of the Bureau of Indian Affairs to de- 
termine allowable per capita uses of gaming revenue; IRS re-characterization of 
program uses of net gaming revenue obviates BIA’s exclusive jurisdiction. 

c. Develop a Treasury Level Advisory Committee ! Undersecretary of American In- 
dian Alaska Native Affairs ! Tribal Consultation Policy Amendment 

The United States has a unique legal and political relationship with Indian trib- 
al governments, established through and confirmed by the Constitution of the 
United States, treaties, statutes, executive orders, and judicial decisions. In rec- 
ognition of that special relationship, pursuant to Executive Order 13175 of No- 
vember 6, 2000, executive departments and agencies are charged with engaging 
in regular and meaningful consultation and collaboration with tribal officials in 
the development of federal policies that have tribal implications, and are re- 
sponsible for strengthening the government-to-government relationship between 
the United States and Indian tribes. 

The Treasury/IRS STAC purpose would be to seek consensus, exchange views, 
share information, provide advice and/or recommendations; or facilitate any 
other interaction related to intergovernmental responsibilities or administration 
of Treasury/IRS programs, including those that arise implicitly under policy or 
rule, or explicitly under statute, regulation, or Executive Order. This purpose 
will be accomplished through forums, meetings, and conversations between fed- 
eral officials and elected tribal leaders in their official capacity (or their des- 
ignated employees or national associations with authority to act on their be- 
half). 

The Undersecretary for Tribal Affairs office should be established to serve as 
the official point of contact for tribes, tribal governments, and tribal organiza- 
tions wishing to access the Department of the Treasury. The Tribal Affairs of- 
fice, to be effective, must be established within the immediate Office of the Sec- 
retary, report directly to the Secretary, and be the Departments’ lead office for 
tribal consultation in accordance with Executive Order 13175 — Consultation 
and Coordination with Indian Tribal Governments. 

The Chairman. Thank you very much, Mr. Lomax. 

Ms. Malerba, the tax initiative that you set to help to form to ad- 
dress tax issues in Indian Country is a relatively new group? 

Ms. Malerba. It is a new group. 

The Chairman. What changes have you seen at the IRS that 
made formation of this group necessary? 

Ms. Malerba. Well, I think Tribal governments have struggled 
to provide for their people, and now that we finally are able to pro- 
vide for our people, I think that the IRS hasn’t really known how 
to deal with us, necessarily; and I know that that is why the office 
was instituted. 

But I think that what we have seen is there has been kind of 
tax policy applied inconsistently and also that court decisions also 
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have been inconsistent. So the tax initiative group got together to 
provide some good feedback to really talk about these issues and 
to work with the Treasury and IRS on the topic, because there is 
not a one-size-fits-all in Indian Country, as you know; the regions 
are very different, the tribes are very different, everyone has a dif- 
ferent history. 

So we have taken it upon ourselves to try to start working 
through these issues and educate the governmental partners that 
we have to make sure that there is fairness throughout Indian 
Country and that tribes are given the benefit of the doubt. And if 
you go back to the Marshall trilogy, it was that laws and regula- 
tions should be interpreted in the manner most favorable to the 
tribes, and we are not sure that is necessarily happening all the 
time. 

The Chairman. Thank you. 

Mr. Lomax, in your testimony, you called on Congress to step in 
to put an immediate end to the IRS activities surrounding exami- 
nations of the general welfare doctrine and trust distributions until 
certainty in application exists. Is it your view that statutory lan- 
guage is needed, or can this be achieved administratively? 

Mr. Lomax. Thank you for the question. Chairman Akaka. We 
believe that the best case for this is to be resolved administratively, 
but we are waiting to see whether or not it will be. There are a 
number of issues around that that we see. We think the IRS has 
a great opportunity to work with Tribal leaders on this issue; how- 
ever, we haven’t seen that kind of work, from our experience, hap- 
pening. 

It was mentioned earlier in testimony today that tribes have the 
opportunity to, for example, get a private letter ruling. I think 
tribes look at that as actually a veiled attack on sovereignty, be- 
cause that puts the IRS, then, in the position of being the arbiter 
of whether or not any particular Tribal program has validity or 
whether it should be taxed. That, from Tribal perspective, we be- 
lieve is very much the wrong way to be going. Tribal Nations 
shouldn’t have to be seeking a private letter ruling to find out 
whether or not they can go on a field trip with their elders. 

We believe that oversight is necessary from the Committee, and 
in the event that oversight does not bring the IRS into compliance, 
we believe that, then, legislation should be sought. 

The Chairman. Thank you. 

Ms. Malerba, in your testimony you recommend that the IRS 
defer to Tribal policy and determining need in certain applications 
of the general welfare doctrine. Given Treasury’s concern and con- 
cerns about treating all taxpayers the same, do you think it is prac- 
tical for Treasury to defer to each Tribe on this issue? 

Ms. Malerba. Thank you for your question. Chairman. Perhaps 
I am a little biased, having been the chairwoman of the Tribal 
Council in my previous role, but I don’t believe that tribes should 
be treated like State and local governments. Tribes are different. 
Tribes are families; they are about communal good. They have ex- 
perienced so much devastation that they are now in the process of 
rebuilding their communities. And all of the programs that the 
tribes are administering are in the absence of funding for Federal 
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Government programs, so tribes are assuming the responsibility of 
Federal Governments. 

Tribes are very personal and they are up close and personal, and 
Tribal leaders are very accountable to their citizens. They know 
best what their citizens need, because if they aren’t aware what 
their citizens need, their citizens are going to make it known to 
them. And they are very, very careful about developing the pro- 
grams that are in the best interest of their people. They know best. 
It is government at the local level and it is the best government 
that you can have. 

The Chairman. Thank you. 

Mr. Lomax, the IRS has indicated that its treatment of tribes 
under the general welfare doctrine is the same as its treatment of 
States and other local governments. In your testimony you indicate 
tribes are being singled out. Can you elaborate on that? 

Mr. Lomax. Thank you for the question, Mr. Chairman. 

Yes, absolutely. As I mentioned in testimony, it is very clear that 
the IRS is treating tribes quite differently in this manner. As I 
mentioned, the work plan for Tribal governments shows that the 
IRS is very intent on focusing on Tribal governments. Yet, when 
they look at the work plan for Federal, State, and local govern- 
ments, taxability of benefits provided by State and local govern- 
ments is not mentioned. So that is one thing. 

But there are just too many stories from tribes right now. Tribes 
are very used to and see very clearly when they are getting dif- 
ferent treatment, from years of experience, and we are just hearing 
too many stores from tribes about how the enforcement is arbitrary 
and increasing from the IRS on the general welfare type exclusion. 
We have seen tribes coming together in an almost unprecedented 
way to form this organization that Chief Malerba was discussing. 

We heard from Commissioner Miller, actually stating that in an 
examination five years ago he has already examined 139 tribes. I 
would be curious to know if they had examined 139 State and local 
governments during that same time frame. I think the answer 
would clearly be no. I don’t have anything to base that on, but I 
would be surprised if that were the case. So when you think about 
how tribes are being treated vis-a-vis the State and local govern- 
ments, I think it is very clear that they are being treated quite dif- 
ferently. 

The Chairman. Well, thank you very much for your testimony 
and your responses. This has been helpful to us as we continue to 
look into this. Looking forward to even organizations like yours 
working together in trying to deal with some of the concerns of the 
tribes. But I want to say thank you. Thank you so much for being 
here. Mahalo to all of our witnesses as well. This has been a very 
informative discussion for the Committee. 

As the IRS and Department of Treasury move forward on this 
issue, I would like to stress again the importance of the unique 
government- to-government and trust relationship between Native 
Nations and the Federal Government. The Federal Government 
owes a legal duty to tribes to respect their sovereignty and self-de- 
termination, especially in the area of taxation. 

As part of the strong history of treaties and legal relationships, 
the Federal Government is legally bound to provide health, edu- 
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cation, and other services to tribes and their citizens; however, 
Federal assistance will never be enough to meet the serious need 
in Native communities. That is why we must support, not hinder. 
Tribal self-determination programs that fill in the gaps where the 
Federal Government has fallen behind in its trust responsibility. 
We need to be aware of that and continue to try to work together 
on these concerns. 

I am encouraged that the agencies have taken steps to build a 
relationship with tribes and urge that dialogue to continue so that 
better understanding of Tribal government can occur. 

I would like to again thank all of our witnesses for traveling here 
today. I would also like to remind you that our hearing record will 
be open for two weeks after today for you to submit further com- 
ments. We look forward to that as we continue to deal with the 
concerns that we all have. 

So mahalo. Thank you very much and much aloha to all of you. 
This hearing is adjourned. 

Mr. Lomax. Thank you. Chairman Akaka. 

Ms. Malerba. Thank you. 

[Whereupon, at 4:00 p.m., the Committee was adjourned.] 




APPENDIX 


Prepared Statement of Herman Dillon, Sr., Tribal Council Chairman, 
Puyallup Tribe of Indians 


I. Introduction 

As Chairman of the Puyallup Tribal Council, the elected governing body of the 
Puyallup Tribe of Indians, I am pleased to submit this testimony for the record. We 
appreciate very much the opportunity to present our testimony regarding the impact 
of the Internal Revenue Service (IRS) policies and actions on Tribal Self-Determina- 
tion. In particular, I would like to discuss the Tribe’s experience with the IRS’s ap- 
plication of the general welfare exclusion doctrine. 

II. The Puyallup Tribe 

The Puyallup Tribe of Indians is a federally recognized Tribe located in Pierce 
County, Washington along the shores of Commencement Bay, a large inlet of Puget 
Sound. The Puyallup Tribe is a signatory to the Treaty of Medicine Creek, 10 Stat. 
1132. Under this Treaty, the Tribe reserved the lands for its Reservation, which was 
established by two subsequent Executive Orders. Executive Order of Jan. 20, 1857; 
Executive Order of Sep. 6, 1873. Over the next fifty years, notwithstanding the es- 
tablishment of the Tribe’s Reservation, the Tribe lost ownership of most of the land 
within its Reservation as a result of Acts of Congress authorizing allotment and sale 
of reservation land, court decisions and other private and federal actions. See H.R. 
Rep. No. 101-57, at 3 (1989). With the enactment of the Indian Reorganization Act, 
25 U.S.C. § § 461-479, the Tribe adopted a constitution and organized its Tribal 
government, which then set out to restore the Tribal land base and develop pro- 
grams to better serve its tribal members. 

In 1983, a federal court confirmed the Tribe’s title to the bed of the Puyallup 
River and adjacent exposed lands, including lands within the Port of Tacoma. Puy- 
allup Tribe v. Port ofTacoma, 717 F.2d 1251 (9th Cir. 1983). This decision gave rise 
to an historic Settlement Agreement between the Tribe, the City of Tacoma, the 
Port of Tacoma, the State of Washington and the Federal Government which Con- 
gress enacted into law. Puyallup Tribe of Indians Settlement Act of 1989, Public Law 
101—41, 25 U.S.C. § § 1773-ef seq. (1989). The Settlement Act restored to the Tribe 
nearly 1,000 acres of land, including lands within the Port of Tacoma. In addition, 
the Act included a provision recognizing the right of the Puyallup Tribe to engage 
in foreign trade consistent with Federal law, notwithstanding a provision of the 
Treaty of Medicine Creek which prohibits such trade. 25 U.S.C. § 1773f(b). 

Today, the Puyallup Reservation consists of approximately 28 square miles in 
Pierce County, Washington, and includes the cities of Tacoma and Fife. The Tribe 
has a membership of more than 4,000 people. Since the Settlement Act, the Tribe 
regained title to more than 2,000 acres of trust land within the Reservation, includ- 
ing 200 acres of land in the Port of Tacoma. In 2008, the Tribe entered into an 
Agreement with SSA Containers for the development of a new international con- 
tainer terminal facility that, when fully constructed, will be the largest in the Pa- 
cific Northwest. As a result of this Agreement and the Settlement Act’s recognition 
of the Tribe’s right to engage in international trade, the Puyallup Tribe anticipates 
developing relationships with international trade partners in the Pacific Rim and 
around the world. 

Because the City of Tacoma was a primary Indian relocation destination for the 
federal government in the 1940s and 1950s, the Tribe also provides services to the 
more than 25,000 Native Americans from over 355 federally recognized Tribes and 
Alaskan Villages who now call the territory of the Puyallup Tribe home. These serv- 
ices include law enforcement services, elder services, health care services, a school 
system, and other educational services. The Tribe was one of the first Tribes in the 
United States to enter into a Self-Determination Act contract to assume the oper- 
ation of a federal health care program on a reservation. This Clinic is now one of 
the most utilized tribal clinics in the Country. 

( 69 ) 
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III. Self-Determination And The Trust Obligation 

The IRS must implement the Self-Determination policy and the corresponding fed- 
eral trust obligation, which are the bedrock of the government-to-government rela- 
tionship between Tribes and the federal government. The Service must do more 
than superficially acknowledge these foundational principles, but rather it must give 
them effect in every aspect of its relationship with Tribes. Thus, whether it is the 
development of policy, the drafting of guidance, the publication of a rule, an inves- 
tigation; or an enforcement action, the IRS approach to a matter involving a Tribe 
must reflect that it is dealing with a government to which it has a unique trust obli- 
gation. 

The federal Self-Determination policy is at the heart of the federal policy gov- 
erning Indian affairs overall. The policy recognizes and supports tribal self-govern- 
ment. Since the earliest days of the Republic, federal law has recognized that tribes 
are sovereign entities with the power of self-government. In Cherokee Nation v. 
Georgia, 30 U.S. (5 Pet.) 1 (1831), the Supreme Court held that an Indian tribe is 
a “distinct political society.capable of managing its own affairs and governing itself.” 
Id. at 16. In Worcester v. Georgia, 31,US. (6 Pet.) 515 (1832), Chief justice Marshall, 
writing for the Court, held that Indian Tribes are distinct, independent political 
communities, “having territorial boundaries, within which their authority [of self- 
government] is exclusive . . .” Id. at 557. By entering their treaties, the Court held, 
tribes did not “surrender [their] independence-[their] right to self-government . . .” 
Id. at 561. 

The Self-Determination policy has guided the federal government’s relationship 
with tribes since 1970 when President Nixon announced in a special message to 
Congress: 

It is long past time that the Indian policies of the federal government began 
to recognize and build upon the capacities and insights of the Indian people. 
Both as a matter of Justice and as a matter of enlightened social policy, we 
must begin to act on the basis of what the Indians themselves have long been 
telling us. The time has come to break decisively with the past and to create 
the conditions for new era in which the Indian future is determined by Indian 
acts and Indian decisions. 

Richard Nixon, Special Message to the Congress on Indian Affairs, 213 Pub. Pa- 
pers 564 (July 8, 1970). Indian Self-Determination is the foundation of modern legis- 
lation involving Indian affairs including the Indian Self-Determination and Edu- 
cation Assistance Act, 25 U.S.C.§450 et seq., and the Indian Trial Governmental 
Teix Status Act, 26 U.S.C.§ 7871; see also Rev. Rul. 86^4, 1986-1 C.B. 376; Rev. 
Proc. 86-17, 1981-1 C.B. 550. 

The Supreme Court has also repeatedly “recognized the distinctive obligations of 
trust incumbent upon the Government in its dealing with these dependent and 
sometimes exploited people.” Seminole Nation v. United States, 316 U.S. 286, 296 
(1942) (citations omitted), as well as reaffirmed the “undisputed existence of a gen- 
eral trust relationship between the United States and the Indian people,” United 
States V. Mitchell, 463 U.S. 206, 225 (1983). The trust relationship is also the basis 
of the well-established rule that Congress will not be presumed to have abridged 
Indian treaty or property rights absent a clear express of intent, e.g. United States 
V. Dion, 476 U.S. 734, 738—40 (1986). These principles are fully acknowledged in the 
IRS’s consultation policy implementing the Executive Order 13175. 

The importance of embracing and fully implementing these principles is no more 
evident than in the IRS’s application of the general welfare exclusion doctrine with 
regard to Tribal programs and services provided for the benefit of tribal members 
and the community at large. Under the general welfare exclusion doctrine, the IRS 
does not require that payments received by an individual under certain government 
social benefit programs be included in the calculation of income for teix purposes. 
However, as discussed in detail below, while the IRS has applied this exclusion to 
some benefits provided by tribal governments, it has not applied it to others, despite 
the similarities of the program to state and federal programs. Nor has the IRS con- 
sistently applied this policy through the prism that is the Self-Determination policy 
and the federal government’s unique obligations to Tribes. This greatly impacts the 
Puyallup Tribe’s ability to exercise our governmental responsibility to meet the 
needs of our members. 

IV. General Welfare Exclusion Doctrine 

The Puyallup Tribe has a number of assistance programs. We provide support to 
people for a wide variety of needs, including housing, medical care, funeral arrange- 
ments, emergency survival and safety issues, education, youth programs, and small 
business programs. The Tribe also has programs and initiatives intended to pre- 
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serve and pass on the Tribe’s unique culture. The goal of all of these programs, as 
with any governmental program, is to improve the overall health and status of the 
community and its citizenry. Yet, in many instances the IRS considers the assist- 
ance provided pursuant to these Tribal programs to be teixable income for the tribal 
member beneficiaries. 

The IRS’s treatment of many of the Tribal programs is inconsistent with its treat- 
ment of not only federal programs but state programs as well. States and munici- 
palities provide a number of programs and services that are available to all citizens 
without respect to financial means or other individual needs testing, such as public 
education, recreation programs, support for foster parents and other children’s pro- 
grams, concerts, parks, libraries, museums, and similar community services, pro- 
grams and events. The IRS does not seek to audit and investigate cities or states 
providing these benefits because these are public benefits that are not directed to 
specific individuals, and IRS treats them as nontaxable. Likewise, benefits provided 
through similar tribal programs, particularly education and cultural programs, 
which are focused on community needs and benefits, rather than individual cir- 
cumstances, should be excluded from income without any individual needs assess- 
ment. 

Of particular concern to the Puyallup Tribe is the treatment of cultural programs, 
which are directed to the needs and interest of the community as a whole, rather 
than the benefit of any individual. Such cultural programs may include language 
instruction; youth camps with cultural focus, support for attendance at culturally re- 
lated youth, elder and other tribal or inter-tribal events, which provide a means of 
teaching and preserving tribal culture. 

One example of the IRS overreach in this area involves our annual Tribal pow- 
wows. These kinds of events have existed for generations where a Tribe invites 
other Tribes and people from other regions to come together and celebrate with 
songs and dances. There have always been competitions associated with these 
events. Our traditional stories tell us that these competitions are the reasons there 
is daylight and night; why human beings have dominion over animals; and why blue 
jay hops. 

There was once a period in history when it was illegal for our people to practice 
these celebrations. See http: 1 1 rcUnton.files.wordpress.com 1 2007 1 11 1 code-of-indian- 
offenses.pdf. Yet, notwithstanding the fear of prosecution, these songs and dances 
were preserved. Now it is the federal policy to support, foster and encourage these 
songs and dances as a part of the federal trust obligation and the government-to- 
government relationship. American Indian Religious Freedom Act, 42 U.S.C. § 1996 
; Native American Graves Protection and Repatriation Act, 25 U.S.C. § § 3001 et 
seq.; and the Native American Languages Act, 25 U.S.C. §§ 2901 et seq. Today, in- 
stead of the prizes of daylight and dominion that the Creator awarded our ances- 
tors, our competitions now only have monetary prizes to award. In our view, when 
we entered into our treaty with the United States we preserved our right to con- 
tinue to exercise our way of life free from unnecessary intrusion of the federal gov- 
ernment, and just as federal law exempts from taxation income earned from treaty 
fishing, so too should it exempt any income earned from treaty-protected cultural 
activities. See 26 U.S.C. §7873. 

However, that is not the case. Instead, the Tribe’s accounting department must 
be present at every pow-wow and issue a 1099 form to any person receiving a prize 
or other remuneration during the pow-wow. While the Puyallup Tribe may have the 
resources to undertake this effort, it is a substantial burden on the Tribe and causes 
a great deal of hardship for the pow-wow dancers who have never before had to con- 
sider the prizes from their cultural activities as income on their taxes. This activity 
is not their job and the awards are not intended to compensate them for their danc- 
ing. Rather these awards are to provide support to dancers for coming to the event 
and to celebrate the very best of those who seek to preserve our culture. In some 
instances, the awards are only sufficient to cover the expenses of traveling to attend 
the pow-wow. Consequently, for some dancers, a prize means they are negatively 
impacted, because as a result of attending and getting the prize, they are out of 
pocket not only the expense of going to the pow-wow, but they now owe the IRS 
money. The implementation of the law in this manner is inconsistent with the Trib- 
al Self-Determination policy and the federal trust obligation to tribal governments. 
Instead, the IRS should allow Tribe’s latitude in the design and execution of their 
tribal cultural programs and activities. 

Finally, the heart of the Indian Self-Determination and Education Assistance Act 
(ISDA) is the provisions of the Act that encourage and support Tribal governments 
stepping into the shoes of the federal government to carry-out federal programs. 
This principle has been embraced not only with specific programs operated pursuant 
to ISDA contracts and compacts, but other programs like housing, child care and 
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economic development. In this regard, there should be a blanket exception for assist- 
ance provided by a Tribal program that is carried out pursuant to the requirements 
of a federal program, regardless of whether those programs are done pursuant to 
an ISDA contract or compact or whether those programs are supplemented by tribal 
governments. It is well documented that programs intended to benefit Tribes and 
Indian people are woefully underfunded. See The U.S. Commission on Civil Rights, 
A Quiet Crisis: Federal Funding and Unmet Needs in Indian Country (2003) (“A 
Quiet Crisis”). Thus, that a Tribe can operate and fully fund these programs should 
not be the basis for the IRS treating the benefits differently than when a state or 
the federal government operating these federal programs. 

For example, the Tribe operates and receives funding pursuant to the Child Care 
Development Block Program. 42 U.S.C. § 618. The Tribe is able to expand this pro- 
gram to serve more people, and because of this the IRS considers taxable the child 
care assistance that we provide our Tribal member parents. This has a harsh impact 
on the Tribal member because the payments are made directly to providers and 
thus, the Tribal member does not have any additional income to pay the assessed 
tax. 

The goal of this program is to provide assistance to parents to enter the workforce 
or get an education, which is consistent with the CCDBG program. The fact that 
the Tribe can assist more of its citizens than the federal government mandates does 
not make this assistance income to the member. Rather it is simply a governmental 
decision as to the best allocation of our limited resources. The federal government 
has the ability to mandate the expansion of services beyond the poorest of the poor. 
See e.g- P.L. 111-3, 123 Stat. 28, 42 U.S.C. § 1397bb(a)(b) (authorized the expansion 
of the federal Children’s Health Insurance Program). So too must Tribes have the 
ability to mandate that our programs provide services beyond the poorest of its citi- 
zenry. Tribes more than any other governments understand when you extend a 
hand out to pull a person up, not only does that person rise, but the entire commu- 
nity rises with her. The IRS should not undermine a Tribe’s effort to extend the 
hand to pull up its community, as this is the truest fulfillment of the self-determina- 
tion policy. 

Another example is the Tribe’s education assistance program. The Tribe provides 
assistance for post-secondary and graduate degrees, which includes not only tuition 
assistance, but also living expenses for the eligible students. In our view, federal law 
should not tax support provided to a tribal member under a program whose purpose 
is to help with basic living expenses while the recipient pursues his/her education. 
The Tribe has made the governmental decision that this is the best way to address 
the identified need of the effects of historically inadequate educational opportunities 
and achievement. 

Relatedly, the IRS’s consideration of general welfare exclusion relies heavily on 
individual need. We submit that in order to support Tribal Self-Determination the 
IRS must consider need in the broader context of the entire Tribal community. In 
our view, the determination of need for general welfare exclusion purposes must rec- 
ognize the historical damage done to tribal economies, cultures and identities, the 
chronic poverty and unemployment many tribes have experienced, and the remote 
and marginal lands upon which many tribes were forced to locate and maintain 
their communities. The U.S. Commission on Civil Rights concluded in A Quiet Crisis 
that: 

In exchange for land and in compensation for forced removal from their original 
homelands, the government promised through laws, treaties, and pledges to 
support and protect Native Americans. However, funding for programs associ- 
ated with those promises has fallen short, and Native peoples continue to suffer 
the consequences of a discriminatory history. Federal efforts to raise Native 
American living conditions to the standards of others have long been in motion, 
but Native Americans still suffer higher rates of poverty, poor educational 
achievement, substandard housing, and higher rates of disease and illness. Na- 
tive Americans continue to rank at or near the bottom of nearly every social, 
health, and economic indicator. 

Id. at ix. 

Even Tribes that have developed successful gaming, natural resource or other in- 
dustries continue to confront substantial economic, educational and other deficits re- 
sulting from historical scars. A few years of success cannot erase the social problems 
resulting from many decades of historical wrongs, discrimination and economic and 
social disruption. Unfortunately, the federal government has not lived up to its obli- 
gation to provide resources and other assistance to tribes to meet these challenges. 

The Civil Rights Commission further concluded: 
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there persists a large deficit in funding Native American programs that needs 
to be paid to eliminate the backlog of unmet Native American needs, an essen- 
tial predicate to raising their standards of living to that of other Americans. Na- 
tive Americans living on tribal lands do not have access to the same services 
and programs available to other Americans, even though the government has 
a binding trust obligation to provide them. 

Id. 

Any attempt to define need for purposes of tribal general welfare programs only 
by current income tests misses the big picture of the tribal experience, and the deep 
and severe problems that remain as part of that legacy. This is particularly so for 
segments of the tribal population such as elders who have suffered through severe 
social and financial problems throughout most of their lives, and in some tribal com- 
munities are only beginning to have personal resources to address their needs. In 
our view, the teixation of these assistance payments is counterproductive. As teixing 
the payments reduces the Tribe’s ability to assist its members and others in the In- 
dian community, which in turn results in a greater burden on federal and state pro- 
grams to provide the assistance the Tribal program would provide in the absence 
of taxation. 

V. Conclusion 

The Puyallup Tribe has worked with the IRS with regard to a number of pro- 
grams and has reached a resolution on some aspects, like gifts presented to cultural 
leaders, emergency housing assistance, and tuition assistance, that we are pleased 
with. For this we want to commend the IRS. However, as we discussed above, we 
believe there are still areas where the IRS must take a broader view of the intent 
and benefits of a Tribal program. Thus, we urge that the agency and the Congress 
strive to maintain the elements of the process and the legal standards that have 
created a positive working relationship between our Tribe and the IRS, while fixing 
the problems that result from the ambiguity and uncertainty that exist in the stand- 
ards under which the general welfare exclusion is currently applied. 


Prepared Statement of Hon. Gregory Mendoza, Governor, Gila River Indian 

Community 


r am Governor Gregory Mendoza of the Gila River Indian Comitiuniiy {ilie 
‘•Community’'). On behalf of the Conitnimily, I want to than!; you. Chairman Akaka, Vice 
Chairman Barmsso, and tlie oilier distinguisiied Members of the Committee for this opportunity 
to submit written Icstimany on the “New Tax Burdens on Tribttl Self-Determination.” 

By way of introduction, the Gila River Indian Community ivas formally esiablished by 
Executive Order in 1859. Tbc Community was thcreiirtBr expander! scveriil liinas and currently 
encompasses tipproxirauiely 375,000 acres. The Community is comprised of the Aklmol 
O’odliam (Pima) and the Pee Posh (Maricopa) people. \Vc arc the largest Indian Commuiiily in 
the Phoenix nietropolilan tirea. with an enrolletl population of over 19,000. We liavc a long 
liislory in lire Plioenix Valley, dating back thousands of years. 

Disparate Treatment of Tribal Coveniments 

Mr. Chairman, 'we, like many other tribal governments, arc very oonoerned nlioui the 
efforts of the Internal Revemic Scrvioc to target tribal governmenw in an aggressive audit 
campaign. In a 2007 letter lo Ihc Senate Finance Commillec, Ihc Internal Revenue Service 
indicated tiint it bad completed audits on approx imaluly 139 triiial governments over the prior 
two years. Since that time the Internal Revenue Service has already audilcd approximately 2611 
tribal govcriirticnls or a pp rex imaluly 77% of all tribal govcrniticnls in ilie lower 48 stales. Tlii.s 
percentage reflects most, if nol all of the tribal governments with significant revenues. We are 
very concerned thnt lliis expansive audit camiraigii against tribal governments appears to be a 
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disiKiralo, and possibly diSCtimiiWlnry, practice of targeting tri[);il govurnments nS opposed to our 
Stale, county, and munidpal cottnterpans. 

Ac cxempls of this dtSpsisic [rcatnxnt of tribal govemmsids Is the IntCtOTl ReYenuc 
Service’s leceis dcteriai nation ragarding the t^assificatltw of tnanibera of tribal boards, 
ccRKititlees trad comsjtssiona. IJnlSce oar state, county, Rtid isninTcip.a! cosiSeipiiJts, tins Isstcrsal 
Revenue Service has made die tietsrmiiialion Jh^ tribitl members serving nn tribsi boards, 
comminccs and eoitttntssions should be classilicii as wnployeus rtiiher lluin Indspcndent 
contractors. Like Other tribal govcmmenl.s, Ihs lang.'Uiinding policy and proctice of the 
Comnniiiiiy has been to beat such persons as independent cuntraclois. This position is 
consistent with Treasury Rcgiilaiion, Section SOdOlM-l regarding directors oJ colorations. 
This regulation stales, in the rolevatii part, that “a director ot a corporation in his capacity as such 
is not an employee of the corporation.” Thus, under fetfetnl law, directors of a wnporkrion are 
classitied ns independsat ctintenclois. This should tilso Itold true Em members of tribal baarris, 
committees, sue contmwsions. 

Tire Irtlerrtal Rovcnoc Sairioe’s new postfkra has si^iflcani in’pltotions for tribal 
governments, Irioal enlcip rises, and cjitilioS aod titose tribal members serving on tltosc bosids, 
committees and commissions, With this ciangc in policy, tribal govommenis will be required to 
withhold ta.xc.s for those positions, where in the past no with hoi cling wns required since those 
positions were considered to b« independent conlraciois. Similarly, in the nonriribal context 
comparable board, connnillee and commission.^ posilioua are elassified m indupendcnl 
contractors. Tljis change in policy lias only' come to light tbr many tribal governments as a result 
of the Internal Revenue SeMcc’s aggressive audit campaign itttgoting tribal governments. 

Gives the bread scope of iistK audit investigjitions, tribal govemmenSs arc rctptlicd to 
expend si^iEcmrt resotuces, includir^ mtiny pforcs-sianal and rttto rney raan-bauia. responding so 
the internal Revenue Service's a^rcssivc audit cainfHttffi. These audit invsstTgnlioas berime 
even more troubling when examined wltlt the bnekdrt^ ol' the iiitcrnol Revenue Sarvice’s 
rESiriciivc iiiieipreltition of tJte General Welfare Doctrine, its reversal of policy rcgtiftling the 
elassiflcntion of inemhorji of tribal committees and boafdt^ end what appears to be an effort to 
iinilaicmily overturn the U S, Supreme Court's deciiaon In ^ntre vs. Capoeinun and subject 
incomo drived from trust assets to taxalion. 


General Welfare Dscirine a}ul the Feileml Tnisf Responsibility 


Tlse General Wiljrare Doctrine has developed over time as an administrotivo excltsiofl 
peomuigalcd tlirougfi Intcintil Revenue Service guidance documents, whicii has been rrscagnized 
by the courts. This dottiiae hn,S been applied to tribal, Stale, county, and municipal govprnnienl 
programs providing social bunefit programs for the ptomolion of Ihe general welfare. To qualify 
for Uiis exclusion, Ihe Cenaral Wciraic ixiyincnls must (1 ) be made under a govemroonl pirogram; 
(2) be for the promotion Of tlie general welfare; and (3) not represent compensation for servicus 
tendered. 
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Of particular ooneem (o our Conmmiiily iK titii ih« Inlemal Revenue Service is inking a 
very restriclive position wlien tietermining wlicilicr a irifeil governmenta! ganeral welfare 
program/paynicnt u; “for tire promotion of the gsiMra! tveifftre." The inicnwi Revenue Scn'ice 
iies taken the posrtinn that in onfer tot a genstni wolfiire progrstn to saiisfy this prang of the 
etick’stoet t^l ie must bs a proKnnt! based oa ‘Ttminciai tKs:<i’' end leqsires a iribni government to 
apply 3 “means loss” to dstermiiia eligiKisly for the tribai pn^rstu. ’^thiic applying a "fmancal 
rsicaas tost” may be appfoi«iatc toi- ccriaiii tribni govemmato!! [xognicis, it is incamheitt on ihs 
Inlerniit Revenue Seivica to moderate ils review of tritol gcncml welfare prt^itns in lighi of the 
Federal government’s trust rcsponsibiiily to Indictn tribes. The Federal Eovcranicnt’s unique 
trust responsibility to Indian tribes diffoienliales the rolaiionsliip of the Fcdcml government and 
all of its Oepailtnents and agjcjiciRs, including the [nlectuil Revenue Service, from its relationship 
with suite, county, and tnuiiicipal gpvefinniims. In wittminlng wlrether a tribal aoverniucntal 
general welfare progtxun is tor tlie proinolton nf general wslfare. the Interutil Revenue Service 
should cojKider iJso puipose of the program and if tits purpose of ihs program (s to provide 
beneRts to tribal members that am culluialty apprapdate, adtfress n systemic or societal need, cr 
suppleniost jaBdoquaic feccral programs groniidcti in She FcstorBl gewsraateni's trust 
rcspoiYsibiiily to indian tribes tx ia treaty, then ths program shetild quidsfy for the exidc.tkHj. It is 
our behsf that the Internal Reventte Setnice shoitid defer to o tribal govennrionl's determination 
of need. 

Unfortunately, there ate only two wiiys in whicit a tribal governitiertt ctin obtain a 
determination on whelhur a Iribal general welfare ptogtam satisfies the fjeaeral Welfare 
exclusion lest. The first way is for a tribal goverjmienl to apply tor and receive a private teller 
ruling for the progvten. Oitr Community hjs snccessfotly obtained a piiv-atc letter ruling tor our 
Residential Housing Xpipfovoaient. Frogrtim whereby wo have been able to provide hntrsing 
benefits to our Ccstuauftily menthers to tttldress oiir critical ^lort;^ of SrSto and afFcrdabtc 
hosaes for our members. Tito process of obtaining a piivale letter nding is irtog, twrenucmlic, 
and very ctrpcjtffiive, R is not a process to bs unrterli^n lightly and tuatty tribsl govenimEnts 
lack adequate rtkeoutces to pursue n private letter ruling. In addition to the delays und expense of 
obtaining a private letter ruling, the ruling, once l.tSUDd, nnly applies 10 the paTiicular program 
referenced in llie application and if there are changes to tlie program, a new private letter ruling 
may he required. For most tribnl govcrninciiis, only a (few'lribal general welfare prognwns would 
warrant ilic comrailnient of resources, tiii(c, and funding ,|,o pursue and obtain a private letter 
rniing from the Internal Revenue Service. ! 

The second way s tribal gavenKnenl can ohitu’n tx deferminaliMi on whether a IribsT 
general weSface pfo^m satisfies tlte Gwteita' Welfare esetoston test is to be Rtidded, Kather 
than toeur the eoijsidcrsbte expense of olrtainitig n private letter rsiing, most tribal gpveinntents 
choose to continue to administer genera! welfare programs for tUoir memberships unlB such Ijitk 
as they are the subject of an audit. The outcome of tivj audit is cli iven iaigeiy by the fidd agent's 
inlcrprelutkin of Ihe pitraso “for tlte promoden of the general welfare” and in moat crises, the 
agenLs arc taking tiie position that u financial mosins test should he applied by tlte irib.il 
SOvemmem in detcralintng whether n trihal member qualifies for the program. Nowhere in the 
andit process is the ficltl agent required to consider tlw Federal government’s trust rcaponsibility 
and whether lire benefits contorted in the genertd welfare progtani are comparahle to other 
itodera! progvnnis provided to Itidiun tribes pursuartt to tite trust icsjwrtsUjsiity. 
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If il Is determined by a field agent that a tribal gtewiral wolfaie progriiin does not satisfy 
the Gcnctiil Wsifare oxolusion, llicrc arc conseqiicnccs tor the tribal government for ils falltirc to 
issue n 1(199 torai and roporlmg payments of over S60D to tribal mcmbeis and cntisaiiuences to 
the benefit reeipism who tit all liksliktod did’noi report the benefii as mcotne in ilieir tax leturas. 
Such a result m punitive tor the pragnitn bencfidiiry, as well as the tribal gos'eriiment. 

Wc would like lo tlinak you Mr. Ctinimian anti the other distinguishod tnembao; of the 
Committee for your elibrts to include language in llie Affordable Cttre Act which excluded Ihc 
value of any qualified health care benefit from the Bicipieiii’s gross income. This effort came 
none too soon, ns a number of Iribai governments were reporting Internal Revenue Service 
enforcement efforts being initiated ngninsi tribal members who were receiving benlilt care 
benefits from their tribal governments. We believe that in similar dreum stances, where a tribal 
government is developing a ganenil welfare program where llic benefits confaned me 
ctkcparabie to, and supplemcnl, other prograiBS provided lo Indian tribes pursutwt to Ihe Irast 
responsibility, iksc pre^ms should tpalify for the Oenetal Weifare exclusion. 

We understand that the Internal Revenue Service and the Department of the Treasury are 
engaged in consullatior, with tribal governments regarding clarifications to the General Welfare 
exclusion. We are liopeful ilmt this consultation protscss will result in a lurihor guidance that 
respects die PedemI govemmenfs mist responsibility, provides surficienl clarity to Iribai 
government.^ so that they ctm develop and lailor gcnscal welfare programs lo satisfy lire general 
wcifure exclusion, and olimlnales the lalilutle exorcised by Internal Revenue Service field agents 
in unnecessarily restiieling the general wcffauc exclusion to the detriment of tribal goc'urnnienls 
and their membets. 

Any guidance prepared for the General Welfare exdusicn for Iribai governmental geaerrf 
welfare programs should provide broad ealegorisal exclusions without the retjuirenteiti of a 
financial means lest tor assistance provided lo tribal elders, sducntional as-sistance to tnbta 
members, burial nssi.slance tor tribal mcmbeis, and other bencllts provided by ihe tribal 
government based on the Indian tribe’s traditions and culture. TJicse exclusions should lake inlo 
account the federal government’s trust rc^ponsibilily, the Indian tribe’s history and social and 
eoonomie conditions. Therefore, wc recommend that the giiidanoc for the tribal gencttil welfare 
exclusion apply lo general sveifarc programs dial are based on overall tribal community needs or 
upon the individual need of Ihc tribal member and where such need does not need to be financial 
in nature. 


Tax Status ofRevemtes Derived fivui Trust Rssoitrces 

We are deeply concerned regarding recent efforts of tiic Internal Revenue Service to 
ns.sess tflxes on revenues derived from trust assets, including per capita payments from tribal trust 
funds. This practice is commry to longstanding legal principles arlicuiated by Ihs Supreme 
Court in Squire v.r. Capoenuu! and by the Congress in lUe enactmertt of Ihe Per Capita Act of 
1983. Il is alarming thill Ihcse lon^landing Icg«I principles carv be ovorliirned by the Imetnal 
Bovenuo Service by administTitlive fiat. This troubling development is occurring as many iribai 
gpvemmems arc settling (heir trust mismtuiagemcnl claims egairest the Untied Slattia. If this 
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practice is not entlsd, many tribal members will be faced with ilie prospect of iJie Federal 
soverument, through the Internal Revenue Service, taxing them for per capita payments from a 
damogc awatxi for the Federal goveinmenfs mismanagement of the tribe's trust accounts. Such 
a result is profoundly disturbing for nil tribal Ictiiicrs across Indiitn Country. 

Mr. Chainnan,, wc rarjuust that iltia Comwiflce considir iegislatios confirmii^ the 
longstttndmg legiti priouiplcB of St^ttire ler. Ciipvsinun and the I’er Capita Act of 11183 which hold 
lliat revenues derived ftorn trust Mseis, including per capitii payments from tribal trust funds arc 
not subject to tnxation. 

Re^triciio/ui on Tr(b(4l 7'ojt-£'.'ire»iyjf BoiidAuthoriiy 

I woritd litto to thank you, Mr. Chairman and lite disiinguished iii8mt?eis of Ibis 
Commitfac for your hard work on the AnrcriciH! Recovery and Rcittve^tsenl Act wiiich provided 
$2 Bill ion in bonding authority for tribitl govensuents to jssta: ax-cxempi botds for ewnomic 
devcloprocitt piojects, Mesesver, ilte legisfaSioa sliminaicd tltc “cKstital govenunentai fUactson" 
restriction that has previously limifod tho tibiliiy of tribal goverrnnenus to issue itix-oxempl debt 
under the Indian Tribid Tax Status Act, The Amctican Recovery and Reinvestment Act has 
placed tribal govotniDcntS on equal footing with our stale, county, and municipal cotintevparts for 
purposes of issuing tax-exempt debt for economic devolopitient purposes. As a tribal 
government thnt has utllixcd the new bonding authority under I he American Recovery and 
Reinvestment Act, we would eiicoitiagP . this Committee to work with the Senate Finance 
Comiuillee to petmanenlly eliminate the '■essential govcrnmcnlnl fiuiclton” Ilmilation and to 
increase the amount of tax-exempt debt u tribal goveniniertl. can issue. We betieve tinit tribal 
g>vBrnmBnts can make use of tiiis new bor-ts nulhorily to ujideilake a range of economic 
dcvElO)>i!ictii projocis, like cur Commanity, and to addmss icngstsnding. problems with the 
reset vatioa lieaiUusifC ddivsry sysiesi by utilizing bond financing to censfrucl aruhul'iilory care 
centers, skilled nursing and king-term carp fecililies, tlutilal clinics, diftlysis centers, and ctlicr 
badiy needed health facilities. We believe ihi.s auihoriiy could heip resoive the severe hicilily 
backlog of the Indian Healtli Service, by authorizing Irlbiil governments lo finnnee lieailii 
facilities rather than relegahng tribes to wait palieniiy in line for llieir fticiliiy to creep up ihe 
Indian Health Service Priority list. 


Extend Itidkii: &nploymeiU and Accelsmted Depreciation for Business 
Property on Indian /?esei'vo/«5K Tax Credits 

Mr. Chairman, we lespecUuliy icquc.st that this Commiltee work widi die Ssnnle Finanoc 
Committee to renew and extend ihe Indian Employment 'I'ax Credit and the Aecilcratcd 
Depreciation for Business Property on Indian Reservation Tax Credit in the Intornal Revenue 
Service Code. In our cffotls to attract businesses to relotaitc to our reservation, wo find that the 
incremental benefits provided by the empioymcftl uoc cradil and .iccBlcrated depreciation lielps 
attract businesses to relocate to our reservation. Unfortunately, given tlie history of lliis 
provision in the Code, tribal governments arc cocstantiy working to ensure that these lax credits 
arc included in la^cr lax Icgislalion so llmi tliey do not lapse. As we sit here today*, these tits 



78 


credits have lapsed and we are faced with an uncertain ftiturp and cannot provide the necessary 
assurances to businesses interested in relocating to our Community. We would rocontmend that 
thoitB tax credits be made penttanent to help address the significant hurtSles confronllng tribal 
govtfijraents sesiibg to promote econontic dcvekKWtaw an their leservntious. 


Conduslon 

In conclusion, wa would ask this Commillee to assist tribal govcminunts Id ensure that 
iliq Internal Revenue Service develops clejir adminislralive guidance regarding ihfi applicatinn of 
the Genenil Welfare CKClusion to tribal general welfare programs which teflecis and respects the 
Federal government’s trust responsibility to Indian tribes and necords detereneo to tribal 
govcminciu's dctsrminrttion of need, Wc would also request Hat the Commillia! consider 
tcgisintion tliat (1) conRitas the tongttanding legal principles of Syiiire vs. Capae-tKiii and the 
Per Capita Ad of 19S3 which hosd that leyenues derived Soni trust assets, indading pcs cajKta 
paynieats Boro tribal trast funds rrre tint- suojsct to taxatlois {2) perimsnenlly cilmiwtrES the 
•^sssenliat ^vemmental ttirsetioiT llmtasion and itscrcastw the str^int of tax-oftempt dels a tribal 
government can issue; and ^ renews and makes pcrtnannni the Indian Employment Tax Credit 
and the Accelcsnited Depredation for Business Properly on Indian Reservation Tbx Credit. 

I would like to thank you Mr. Cliairman for all of your efforts on behalf of Indian tribes 
and for holding this imporinnl hearing. 
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Prepared Statement of the National Congress of American Indians (NCAI) 

On behalf of the National Congress of American Indians CNCAl). thank you for the opportunity 
to submit this testimony regarding the Committee’s Oversight Hearing, “New Tax Burdens on 
Tribal Self-Determination.” 

In 2005, the IRS began an aggressive campaign to audit every Indian tribal gavemraent in the 
countty and im]X)se inequitable tax treatment on Indian tribes. In this effort, Ihe IRS has 
frequently imdcrmincd longstanding principles of tribal sovereignty, tribal self-government and 
the federal trust responsibility, and failed to respect the role of tribal governments under the U.S. 
Constitution and tlic plain language of federal statutes. NCAI urges Congress to exercise its 
oversight to reign in these abuses of federal authority. 

Discrimination in Tribal Audits 

There arc over 80,000 local government entities in the United Stales and only a small fraction are 
ever auditod by the IRS. In contrast, the IRS is on a campaign to audit every Indian tribal 
government. In a 2007 totter to the Senate Finance Committee, the IRS indicated that they had 
completed 139 audits in Ihe previous two years. IRS budget documents show the completion of 
another 40 tribal audits per year in subsequent years. Although the IRS refuses to share data, 
these numbers indicate the IRS has audited 239 tribes through 20 1 1, and new audits arc taking 
place in 201 2. To pul this in perspective, there are only 336 tribes in the lower 48, (229 Indian 
Iribes are in Alaska where there is very little tribal revenue.) To put this in even greater 
perspective, the NIGC reports that diere are only 240 Indian tribes conducting gaming in the 
United Slates. The IRS has audited 77% ofthe tribes in the lower 48, and they have audited 
100% oftiic tribes with any significant source of revenue. This is a discriminatory practice, os 
the IRS is not auditing anywhere near this percentage of state and local governments. 

The remainder of this testimony will liighlight several examples of how the IRS’ Office of Indian 
Tribal Governments has discriminated against tribal sovereignty; 

Tribal Tax Exemnt Bond Market Destroyed bv IRS 

First, the IRS interpreted the “essential government fiincfion" test for tax exempt bonds to 
exclude any revenue generating activity, even when state and local governments routinely 
gicncratc rcvcmic front identical projects financed with government bonds. The legislative 
history fbr tiic Tribal Tax Status Act specifically includes revenue generating activities such cs 
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hotels and lodges. The IRS decided arbitrarily, and counter to the opinion of qualified bond 
counsel, that tribal governments alone arc prohibited front generating revenue. 

Baeftgraund 

While tribes may issue taN-cxempt bonds under die IRC, the policies surrounding tribal bond 
issuances have made tax-exempt financing a rarity in Indian Country. As is, § 7871 of Ihc IRC 
(the section pertaining to tribal issuance of tax-exempt bonds) limits tribal tax-exempt financing 
to projects where “substantially all of the proceeds” arc "used in the exercise of any essential 
government funaion.”' The manner in wliicli litis section has been interpreted has not been 
generous to tribal governments. 

In 2006, the Internal Revenue Service (“IRS”) issued an Advanced Notice of Proposed 
Rulemaking (“ANPR”), which attempted to define an “essential government function.” It 
proposed that an activity constituted an “essential government function” wlien: 

• there are numerous state and local governments with general taxing powers that have 
been conducting the activity and financing it with ta.x-excmpt government bonds; 

• state and local governments with general taxing powers have been conducting the activity 
and financing it with tax-exempt govcmmcntal bonds ffarmany years; and 

• die aelivity is not a covmerclal or mdustrial activUy.' 

The third factor of this definition effectively negates many of the instances for which the first 
two, standing alone, apply. 

For example, as noted in a June 2010 Report on the Implementation of Tribal Economic 
Development Bends submitted by the Advisory Committee on 'l*ax Exempt and Government 
Entities C'ACF’), slates and local governments routinely finance projects using tax-exempt 
bonds which retain a commercial or industrial component (c.g., “hotels, convention centers, 
stadiums, racetracks and golfcoursesf').^ The ANPR has yet to make it to the actual rulemaking 
pliase; /.e., regulations have not been proposed. Nevertheless, IRS rulings since then seem to 
apply this standard to tribal projects. The result is that the “essential government fbnetion" 
analysis continues to hinder any realistic advancement in die area of tax-exempt bond issuance 
by tribal governments. 

A provision championed by the Senate Finance Committee in the American Recovery and 
Reinvestment Act (ARRA) authorized $2 billion in bend authority for n new category of bonds 
for Indian tribes, known as "Tribal Economic Development (“TED") Bonds." Such TED Bonds 
were intended to provide tribes with more flexibility to use tax-exempt financing than is 
allowable under the current "essential governmental function" standards as noted above. The 


’ Codincilat 26 U.S.C. ^TtiTKcXI). 

-Antiotnwinem 2006-39, 0)06-2 C.B. 3S8., REG. 1 18788-OC, 71 Fed. rtc|, 43474 (emphisis added). 

’ fndian Tribal Govartiments: lispori of lha Impkmaitalian of Tribal Economic Dcffctopmcnt Hands Undsr the ^ 
American Recmery and Itelarestmml Ac/ 0/2002, Advisury Cotninillee on Tns Exempt and Co\«minent Ontitics, 
pp 15, Joiio 9, 2010. 
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TED rules are still subject to other restrictions that require financed projects to be located on 
Indian reservations and that prohibit the financing orgaming Pacilities. 

The ARRA provision also required Trcasiirj’ to do a study of the cReols of the new bonding 
audiority, and to recommend to Congress whether it should ''eliminate or otherwise modify" the 
essential governmental function standard for Indian tribal bond financing. That Treasury study is 
now complete and was delivered to the Chairman and Ranking member of this Committee on 
December 19, 2011. 

The core recommend alion of the Treasury study is that Congress should adopt the same standard 
for tribal government bonds as applies to governmental bonds issued by Slate and local 
governments. In other words, the Treasury Department recommends repealing the "essential 
governmental fiinction" standard for Indian tribal governmental bond linancing. Tire Treasury 
study explains that it is making this recommendation "[fjor reasons of tax parity, fairness, 
flexibility, and admin istrability...." 

In short, the IRS gutted the market for tribal tax exempt bonds without reason, and prttvented 
tribal govcrnnicnts from using one of the most basic economic development tools lhal is 
available to every other government in the United Slates. Now, tribes ore left to push for a 
legislative fix in the halls of Congress for this rcstrictivE policj’ to be amended. 

General Welfare Doctrine Used In Destroy Tribal Health and Eduention frograms 
The second discriminatory practice appears in IRS audits of tribal governments. The IRS lias 
generally interpreted tribal government programs for tribal citizens as an unlawful distribution of 
per capita payments. 

Starting in approximately 2004, the IRS began a special audit focus on tribal government 
programs providing in-kind benefits to tribal members. As a result of that initiative, the IRS 
began focusing on tribal government programs, including the following: 

• Health Care Programs 

■ Educational Programs 

• Housing Programs (including preparation of reservation home sites for building, housing 
improvement, construclion, down payment nssistniicc, and maintenance/repairs) 

■ Loan Programs 

• Emergency Assistance 

• Cultural Events and Community Aclivilies (e.g., powwows) 

• Cultural Travel 

• Elder Programs (including meals, social events and utility assistance) 

' Legal Aid 

‘ Recreation and sporting events 

• Landscaping and grounds mainienanoe 
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The underlying premise of these IRS examinations appears to be that Indian tribal gtfvemraents 
are paying out taxable incomo (whether in cash or in kind) to or on behai f of tribai members. The 
IRS is anditing the tribal governments bused on the premise that ttiey (as payors) have 
obligations to repori sutdt payments to the IRS (and the payees) by issuing 1 099s, and, in tasttain 
ca.ses, to also withhold tax on such payments. 

In a June 28, 2007 to Senator Otarlss Grassiey, Steven Miller, the ihen IRS Commissioner for 
Tax Exempt and Govern mental Entities, made the following statements under the hearting 
"TYibal Per Capita Payments 

UrulsT the Iniiian Qaming Ragulalory Act, revenues Jrorn tribal gaming can be 
used for several authorized purposes, including fundhtg iribsd government 
operations, providingjhr the ^/teral welfare of the Mbs. and making per capita 
payimuits to tribal mettibers. Per cc^la distributions are subject to Federal 
hicoiue tax, and ds Issuer must report the distribution an Form 1099. 

To reduce the tax conse^Jienccs to tribal members, some tribes have created 
mechanisms to classify what shatdd be ttixable per capita paymenis as general 
welfare program pnyHintrjf, exctudiblefrom in come, oflen ihrottgh liberal 
interpretuUuns of what constituies a "needs-based'’ program. Others have 
created or invested in purported income defirrai programs.... 

To address this problem tre have engaged in edticaiionat and agreement 
acliviiies. We also initiated 139 axflmrna/toas during the past tvro years that 
focused specijicttlly on the use ef net ganrlng revenues. 

Further, tlie IRS Indian Tribal Governments (ITG) Work Plan for FY 2009 (posted on the IRS 
website at www.irs.gov/lribes) made the following statement about its Gaming Revenue 
enfbrectnenl initiative: 

The Gaming Initiative commenoed by the office of Indian Tribal Governnien/.t in 
Fy2005 will continue into FYbOO?. Contirming tfwcwjjr/tmv with the Chairman of 
the National Indian Gaming Commission indicate their extreme interest in 
ensuring that tribes appropriately use geindri" revenues, and properly accotmtfor 
such J 45 C, Since they have Uinited ovcrstgpt of that issue, itfalh upon the IRS to 
ensure that infermeiion reporiittg requirements ore mei with regard to the 
expenditure of such revenues. With Indian gaming now sttrpassing S26 billion in 
gross revenue jbr 2007, and expected to grow by over $2 billion per year, our 
rote and re.tpO)Vtihilllles will conlimte lo expiml, We plan to devote 6 FT£s to this 
Initiative, and our examination goal includes 90 returns from this initiative- “ 

In testimony at a September 1 S, 2009 hearing before the Senate Coramiltec on Indian ABhirs on 
the IRS treatment oftribsl gowernnwnt health programs, Sarah Ilall Ingram, the ciitient IRS 
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Commissioner for Tax Exempl and Governmental EntKies, denied that the ageneywas tai^cting 
bulian tribal govccninents or t!mt it had miy special program to examine tribal health programs. 
Rather, Commissioner Ingram contended that "the issue of the taxability of medical bonKfils and 
health Insurance coverage can arise &om time to time in the normal ocairss of an audit as we took 
ot whether a Srfbe. or any other type of govennnent or employer, is ibllorvtng appropriate 
information r^ortingtuid withholding practices as it edininisters its various programs." 

More recently, on November IS, 2011, tlic IRS announced that it would be reexamining the 
applicability of the general welfare exclusion as applied to tribal govemmenf programs, Indian 
tribes have been asked to submit written comments to cho IRS describing their programs, 
particularly the fbllowing. 

• Culftiraf (for example, programs invalviiig tours of sites that are historicaiiy significant 
to a tribe; lan^age pres«>ration progranss; cotemuntty recreational programs; cultural 
aid social events); 

• Education (for cx^plc, progrruris providing tutors or supplies to primary and seconda^’ 
school students; job retraining programs for aduhs); 

• Elder programs (for example, programs providing heating assistance or meals); and 

• Housing (for example, programs providing hotising on and ofTilic reservation, with 
income limits different from those of the United States Department of Housing and 
Urban Development), 

See IRS Notice 20il-9d at httpr'r'w’ww.irs.gov/pubfirs-drop/ii-l l-94,pdf. As a result of this 
recent administrative focus, tnany tribal Ica&r arc ctKicemed that IRS audife of tribal programs 
are likely to morease, along with potential tax wilhlKildins and t^arting iKtdens imposed wi 
tribal sovrsnmenis. 

Notwithstanding IRS statements to the contrary, NCAI believes that the IRS actions in auditing 
tribal govemmenLs on their social welfare and other governmental programs are clearly not 
comparable to IRS treatment of state and local governments. There is no evidence that any 
similar audit initiative exists for state und local government progranis. in addition to hearing 
testimony from the IRS attliis liearing, NCAI wcuid lik® to invite the Senate Committee on 
Indian Affairs and its sfoffte request that the IRS make avaibbleto Congress, in a detailed 
report, thejiumbcrofcxam inatlons, and the foctrs of those examinations, wh idt are conducted on 
tribal governmental pregrams. 

As is, Indian tribes are united in the belief that the IRS is micromanaging the ptograms and 
services they can provideto their members. This has caused uproar diroughout Indian Country, 
and the Treasury Department is currently developing guidance to assist in preventing further 
dumugc to tribal programs. 
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Taxation of Trust a nd T reaty Resources 

Until recently it was possible to believe that the IRS was only misfiiiitiod in its dealings with 
tribes, aad that ne>v regulations or gjiidancc might fix the problem. But this year ths ERS has 
shown the depths of its bias in a new attack, on the federal trust responsihiiitjr. Incamo that is 
diaived directly from indiac trust land, such as income fl-om farming ot timber, has tisver been 
subjected to fedemi taxation. Reserved tribal laads are tiie results oftreatics and sgreeraents 
where Indian tribes traded the millions of square miles that makeup the United States and in 
return received a promise to forever hold the reserved lands in trust as a homeland for Indian 
people. The treaties nev ar counlonanccd that the United States won I d get h il lions 0 f acres of 
ceded land, and then come back to lake a Itiird of the income derived from rcserved tribal lands. 

This proposed change in policy violates federal law, tribal treaty rights, and the federal trust 
responsibiiity. Further, It toreateos to undorjnfcse the peoding liibai trust &nd settlements that 
the Obama Adminislraiitxi hs.s wotkec so di&gcntly to adiievc, Tne timing of the IRS effort - to 
attempt to change the law rcganliiig taxability oftrust funds at precisely the time when tite 
United States is finally making partial compensation for many decades of tmst fimds 
mismanagement - raises the implication of unfair dealing. We urge that tlie IRS cease its efforts 
to collect taxes on distributions from tribal trust hinds, and tliat the Departments of Treasury and 
Interior engage in eonsultntion to address this attempted change in policy. Please see nur 
attached letters on this topic. 

Background 

in jecoat years the IRS has initiated a broad audit campaign agcinM ail Indian trfaal 
governments. Indian tribes have objected to the disoriminutory nature of the audit campaign, and 
have questioned the jqtproacli that the IRS has token with issues such as tribal tax exempt bonds 
and the application of the Oenernl Welfare Doctrine. Most recently, the ERS Ita.s embnrked on an 
even more disturbing effort to tax per capita payments made to tribal members from trust funds. 

Per capita payments from tribal trust funds ate specifically axohtded from both fbderal and state 
taxesunderthePer Capita Act of 1983, 25 U.S.C. 1 17a-! 17o. Long before 1983, this tax 
excinsimt existed in federal law because it is derived from Indian treaties and the federal trust 
responsibiiity. There are nve principle sources of this ioiigaanding legal doctrine. 

1 . Indi an Treaties a ntl flic Federal Trnst Responsibility 

First, under the Indian treaties, Indian tribes ceded millions of actus of latrd to which they held 
title — worth untold trill lens to the United States. In return, certain lands were reserved for the 
tribes, generally with language such as “for Oie exclusive use and benefit” of the tribe or band of 
Indians. Tribal lands are held in trust or restricted status by the Uniled Slates for the benefit of 
tire tribes, and have never been subject to property taxes or taxes on the income derived from 
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tliosc lands. It is impossible to conceive lliat the signatories of Indian treaties understood (hat the 
United States would tax revenues derived from Indian trust lands. 

2. Siiiiire V. Capoeman and the 1957 Interior Soiicitor’s Opinion 

Second, the tax exempt status of tndian tnisl funds was confirmed in the Supreme Court decision 
of Squire v. Cupoetnem in 1956. In 1937, tiie IRS attempted to tax Interior’s payment of per 
capita distributions of tribal trust funds derived from timber on tiie Yakama Reservation. In the 
attached Solicitor’s Opinion, the Interior Solicitor's office concluded: 

To apply those trust funds, or a portion thereof, by luxation for die benefit of the United 
States, in lieu of applying such fimds for the benefit of the tribal members who arc the 
communal owners of such funds in trust for them by the tribe, which is an instrumentality 
of the Federal Government, would, in my opinion, violate the provisions of the treaty 
reserving to the Indian rights in properly for which the funds have been substituted. In 
die words ofthe Supreme Court in the Capoeman case quoting from the Attorney 
Gencial’s opinion in a situation where there was no statutory basis for exempdon "it is 
not liglitly to be assumed tliat Congress intended to tax the ward for the benefit ofthe 
guardian,” 

III 1957, in die fhee of opposition from the Secretary of Interior, the Bureau of Internal Revenue 
retreated from its efforts to tax per capita payments of tribal trust fimds. 

3. Per Capita Act of 1983 

Third, in 19S3, Indian tribes requested that Congress provide authority to make per capita 
payments of tribal trust funds directly from tribal accounts, rather than from the federal trust 
account. This authority was provided in the Per Capita Act, which repealed an earlier statute 
requiring that such payments be made by an officer ofthe United States. (Congressional 
Committee reports attached.) In llie Act, Congress confirmed the contimimg lax exemption of 
these tiust fund payments by stating that such payments arc subject to 25 U.S.C. 1407, tilled 
“Tax Exemption; Resources Exemption Limitation,” which provides in pertinent part; 

None ofthe funds which - (1) arc distributed per capita or held in trust pursuant to a plan 
approved under the provisions of this chapter ... including all interest accrued on such 
funds during any period in which such fimds are held in a minor's tnist, including all 
inteiest and investment income accrued thereon wliiie such ftinds are so held in trust, 
shall be subject to Federal or State income taxes .. .. (amnhasis added). 

The IRS contends that this explicit exemption from taxation is “round obouf and "obtuse” 
because Congress used a cross-reference to another statute. If this were a principle of statutory 
interpretation, a significant portion of the United States Code would be rendered useless. 
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Instead, die most fundamental principle of construction is that stacutea must be interpreted 
according their plain meaning. Here, the language of tax exemption ia unambiguous. 

4. Indian Gaming Segulatoiy Act and Per Capita Payments 

Foiirdi, tlic Indian Gaming Regulatory Act of 1 988 provided that per capita payments from 
indian gaming are taxable and Indian tribes must vviihiioid federal taxes from sucii payments. 
This provision of IGRA was provided to distinguish gaining per capita payments from trust per 
capita payments. Both Senate (Report 99-493, p. IS} and House (Report 99-18S) reports contain 
the following statement: 

(subsection (b) of Section 1 1 of HR1920] further states that, if the funds are used to 
make per capita payments to tribal members, such payments will be subject to Federal 
taxation. It is not intended that this bo the case if any of sucli revenue is taken into trust 
by lha United Stales, in which case the provisions of ihe Act of August 2, 1983 (97 Slat. 
365) [the Per Capita Act] would be applicable. 

Thfastatement indicates that in 198S, just three years after its passage. Congress oonslrued Ihe 
Per Capita Act to exempt from taxation all per capita payments derived from tnist ftmds. 

5. Longstanding Administrative Practice 

Fifth, and finally, since at least the 1950’sthe Department of interior has made per capita 
paynieuts from tribal trust fiinds, has not repotted them as income for federal tax purposes, and 
has vigorausly defended their tax exempt status. The Interior regnlaliona at 25 C.F.R. 1 15 were 
revised in 2000 and continued to provide procedures for making these payments without 
provision for tax reporting. Many federal and state agencies (HHS, SSA, BIA, Legal Services 
Corporation, eu al.) have interpreted the Per Capita Act to require them not to count per capita 
payments held In trust as an asset or resource. (See, e.g., SSA (20 CFR Pari 416, 59 FR 8536); 
HUD, 55 FR 29905.) These agency regulations interpret the Per Capita Act uni formly to extend 
the provisions of 25 U.S.C. 1407 to funds derived from tribal trust resources. The IRS iias 
conducted tax compliance review witii many Indian tribes over the decades, and we know of no 
time other than 1957 when the issue was raised. Previously, tiie IRS publicized its position on 
this issue at its website stating timt per capita distributions are exempt from ftderal income tax 
"when there arc distributions from trust principal and income held by the Secretary of Interior.” 
Tile IRS recently removed this instruction from its website. 

Cniiclu-sioii 

Federal agencies have a responsibility to respect Ihe status of Indian tribal governments under llie 
U.S. Constitution, treaties, and the federal laws passed by Congress under its authority over 
Indian alTairs. The IRS has chosen to disregard this responsibility, and instead is using its 
aulhorilics to cxinduct an audit expedition against every Indian tribe in the country and 
undermine tribal governments through exceedingly narrow and myopic interprelations of 
longstanding federal laws and legal doctrines. NCAI thanks Congress for their oversight and 
vigorous action to address our concerns on these critically imporlant issues, 


o 



